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ABSTRACT 
 

Delegate means to hand over some power to any other authority. There 3 types of legislations 

which can be delegated, i.e., judicial, legislative and other control. As per the topic suggests, 

the paper talks about judicial control of delegated legislation. There are basically two tests to 

identify the validity of delegated legislation, Substantive ultra vires and Procedural ultra vires. 

Again, under substantive ultra vires there are various grounds under which a delegated 

legislation can be held invalid. If the power delegated contains any of the grounds mentioned 

in it, it is going to be said as invalid. So, before delegation it is important to keep those points 

in the mind. Like, if the power is being delegated, it must be reasonable, not arbitrary etc. The 

function of delegated legislation is it allows the Government to amend a law without having to 

wait for a new Act of Parliament to be passed. Further, delegated legislation can be used to 

make technical changes to the law, such as altering sanctions under a given statute. There are 

several case laws which supports this which has been discussed further in the paper. 

 

KEYWORDS: delegated legislation, judicial control substantive ultra vires, procedural 

ultra vires 

 

INTRODUCTION 

Delegated legislation is normally a type of law made with the aid of the executive authority as 

per the powers conferred to them through the primary authority in order to execute, put in force 

and administer the requirements of the primary authority. It can be said that it is the regulation 

made via any person or authority underneath the power of parliament. It is also regarded as 

subordinate rules in administrative law. It allows the bodies under the primary authority or 

legislature to make laws according to the requirement. Through an act of Parliament, 

Parliament has full authority to permit any person or authority to make legislation. An act of 

parliament creates a framework of a precise regulation which tends to be an outline of the 
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purpose for which it is created. The vital object of this is that any rules through such delegation 

need to be in accordance to the purposes as laid down in the act. Delegated legislation if we 

look into in detail, it does not fall much beyond the scope of judicial review and in almost all 

democratic countries, it is accepted that courts can decide the validity of delegated legislation. 

Basically there are two tests which are used to decide its validity i.e. substantive ultra vires and 

procedural ultra vires. “Ultra vires” basically means which is beyond power or lack of power. 

Legislation in India has been vested in the Supreme Court and the High Courts. 

 

LITERATURE REVIEW 

1. M P Jain and S N Jain, principles of administrative law, Seventh Edition, Amita 

Dhanda, Lexis Nexis: 

The authors in the given book have explained the concept of delegated legislation and how 

several checks such as that of legislative and judiciary work over the same in India. Every 

point has been substantiated with case laws, detailing it with explanations and arguments. 

There is a clear-cut representation of various headings that fall beneath every major topic 

that needs understanding pertaining to the broader concept that Delegated Legislation is. 

2. Dr. Mukund Sarda, Principle and Dean, Faculty of Law, New Law College, 

Bahrati VidyaPeeth University, JUDICIAL CONTROL OVER DELEGATED 

LEGISLATION 

The author in the given paper has, very sophisticatedly traced, at first, the concept of 

delegated legislation, comparing it with how the same is perpetuated in other governmental 

structures. Furthermore, the author has detailed checks and balances issued by the Indian 

Judiciary over the prevalent delegated legislation in India. 
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RESEARCH OBJECTIVE 

Delegated Legislation can be divided into 3 parts, i.e. Judicial, legislative and other control. 

But as the topic suggests this paper includes the portion which is under judicial control. The 

main objective behind this paper is to show that how the judicial control is managed in case of 

delegated legislation by going into the details of judicial control with the help of case laws as 

well. 

 

RESEARCH QUESTIONS 

1. What is the difference between substantive ultra vires and Procedural ultra vires? 

2. What are the instances where parent Act has been considered ultra vires? 

 

HYPOTHESIS 

Judicial control of delegated legislation is exercised by applying two tests i.e. Substantive ultra 

vires and Procedural ultra vires.  It is a fundamental principle of law that a public authority 

cannot act outside the powers and if the authority acts, such act becomes ultra vires and, 

accordingly void. 

 

SIGNIFICANCE OF THE STUDY 

Delegated legislation has been a very important part of Indian law system. Judicial control of 

delegated legislation too is very intrinsic part of Indian Legal system. By reading more and 

more about it in detail we can have a better understanding as how a power is delegated when 

we talk about judicial control. 
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SCOPE OF THE STUDY 

Scope of the study is to read and do a detailed analysis of judicial control of delegated 

legislation in order to have a clear understanding of the subject. 

 

RESEARCH METHODOLOGY 

The method adopted for this research paper will be Doctrinal Research Method, covering 

references from reliable text books and journals and pronouncements of renowned legal 

scholars. 

 

1.  DELEGATED LEGISLATION 

Delegated Legislation, also known as secondary legislation or subordinate legislation or 

subsidiary rules is the manner of making laws by way of an executive authority because of 

powers entrusted to them by using predominant legislation in order that the necessities of the 

same can be met. The legislature gives the authority to a person or an authority to make such a 

law. The technique entails, a legislature passing a statute that prescribe a number concepts and 

set out huge outlines, delegating authority to a reputable from the government or the 

administrative branch so that they may furnish tactics that help in imposing the substantive 

provisions of the statute. This statute or the Act which is passed by the Parliament is known as 

the principal legislation and creates the framework and highlights the motive of a particular 

law that desires to be similarly created by using the body subordinate to the Parliament. The 

subordinate attracts on from the given outlines and offers the new legislation, the subordinate 

legislation an extra specific structure. The legislation that’s created in the wake of primary 

legislation is to be made in synchronization with the purposes highlighted in the Act of the 

Parliament. A delegated rule has a similar legal standing as that of an Act of Parliament from 

which it was engendered. 
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2. JUDICIAL CONTROL OVER DELEGATED LEGISLATION 

When the Legislature delegates its powers, it has to undergo the accountability of making sure 

that the delegate doesn’t overstep or commits any violation through exceeding the powers that 

are delegated in the first place. Delegated Legislation has to be controlled; otherwise, the 

government may become a potential dictator or even a parallel Legislature. Legislative 

manipulate over delegated legislation is now not simply a “living continuity” but additionally 

a “constitutional necessity”. However, legislative controls have practically become ineffective 

in today’s time, so tons so that, Mr. Llyod George has long gone on to make a serious remark, 

stating, “Legislatures have no control over the executive.” This is where the need for Judicial 

Control over delegated legislation arises. Had it not been for Judicial Control, an inevitable 

necessity today, the executives would have sincerely been performing as super-legislatures or 

practicable dictators1. We have already discussed how delegation of legislative power can be 

constrained to solely ‘non-essential’ or subsidiary things and how delegation of legislative 

powers of quintessential nature would be invalid. This was once additionally the first principle 

laid down in the domain of Judicial Control and was as a result expatiated to a number of 

regulations which had been also laid down through the Judiciary. 

There are two tests to decide the validity of delegated legislation: 

1. Substantive ultra vires 

2. Procedural ultra vires 

I. SUBSTANTIVE ULTRA VIRES 

Substantive ultra vires means that the delegated legislation goes beyond the scope of authority 

conferred on it by the parent statute by the constitution2. Each and every decision characterized 

whether under legislative, administrative or quasi-judicial all must comply with the harmony 

of Constitution of India, Parent Act and other laws of land.  

 
1  C.K Takwani, “Lectures on Administrative Law”, 6th Edition 
2 C.K Takwani, “Lectures on Administrative Law”, sixth Edition (pg. no. 120) 
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Delegated legislation may be held invalid on the ground of ultra vires in the following 

circumstances: 

• Where parent Act is unconstitutional 

• Where parent Act delegates essential legislative functions 

• Where delegated legislation is inconsistent with parent Act 

• Where delegated legislation is inconsistent with general law 

• Where delegated legislation is unconstitutional 

• Where delegated legislation is arbitrary 

• Where delegated legislation is unreasonable 

• Where delegated legislation is mala fide 

• Where delegate further delegates (sub-delegation) 

• Where delegated legislation excludes judicial review 

• Where delegated legislation operates retrospectively 

 

A. WHERE PARENT ACT IS UNCONSTITUTIONAL 

To say that a delegated legislation is valid, it is important to keep in mind that that the parent 

Act or enabling statute by which the legislative power is conferred on the executive authority 

need to be valid and constitutional. If the statute which is delegating is itself ultra vires to the 

constitution, then the delegated legislation is automatically bad. . In case of Tan bug taim v. 

collector of Bombay3, Defence of India Act, 1939 Central government was empowered to 

make rules for requisition of immoveable property but the subject was not within the field of 

federal legislature itself. And so, on this ground the rule was held invalid. In Chintaman Rao 

v. State of M.P.4, the C.P. Regulation of Manufacturer of Biris Act, 1948, authorized the 

deputy commissioner to prohibit the manufacturing of bidis in certain areas for some specific 

period f time. The order passed was held ultra vires as it violated Article 19(1) (g) of the 

constitution which gives Fundamental Right to carry occupation, trade and business. 

 
3 Tan bug taim v. collector of Bombay, A.I.R. 1945, HC,1945 
4 Chintaman Rao v. State of M.P, A.I.R. 1950, SC,1950 
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B. WHERE PARENT ACT DELEGATES ESSENTIAL LEGISLATIVE 
FUNCTIONS 

Primary and essential legislative functions must be performed by the legislature itself and 

they cannot be delegated to any other organ of the state. We can also say that, under the 

scheme of our constitution, a legislature cannot create, constitute or establish a parallel 

legislature. 

C. WHERE DELEGATED LEGISLATION IS INCONSISTENT WITH 
PARENT ACT 

The validity of the delegated legislation can also be challenged on the ground that it is ultra 

vires to the parent Act. In the case of Mohammad yasim v. Town area committee5, under 

the parent Act it was said that municipality can charge fee only for the use and occupation 

of some property of the committee. But later, the town area committee framed bye-laws 

and imposed levy on wholesalers irrespective of any use or occupation of property by them. 

The bye-laws were seen as beyond the powers conferred said the Supreme Court. . In the 

case of State of Karnataka v. H. Ganesh Kanath6 in Motor vehicles Act, state was given 

power to make rules. State of Karnataka made a rule that you should have an experience of 

riding medium vehicle for 2 years if you want to drive big vehicles. Basically the rule is 

that, if you get a license to drive heavy vehicle, it is assumed that you know how to ride 

medium vehicles.  The Act was held invalid.  

D. WHERE DELEGATED LEGISLATION IS INCONSISTENT WITH 
GENERAL LAW 

A subordinate legislation, apart from being intra vires the Constitution and consistent with the 

parent Act, must also be in consonance general law i.e. any other law enacted by the legislature. 

 
5 Mohammad yasim v. Town area committee, A.I.R. 1952, SC 115 

6State of Karnataka v. H. Ganesh Kanath, A.I.R. 1983 SC 550 
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In case of Chester v. Bateson7, a regulation was framed under the parent Act prohibited the 

landlord from having access to a court of law to recover possession of an occupied by a war 

worker, except with the consent of the minister. Also, they imposed penalties for taking such 

proceedings. The regulation was held illegal. Also in the case of Hindustan Times v. state of 

U.P8  parliament through an Act provided pension to working journalists. The state 

government, by the instructions of executive imposed levy on government advertisements on 

newspaper and deducted such levy from pension fund of working journalists. This was held 

beyond legislative competence and ultra vires to the constitution.  

E. WHERE DELEGATED LEGISLATION IS UNCONSTITUTIONAL 

Sometimes a parent Act or delegating statute may be constitutional and valid and delegated 

legislation may be consistent with the parent Act, yet the delegated legislation may be held 

invalid on the ground that it contravenes the provisions of the Constitution. In the case of 

Narendra Kumar v. UOI9, validity of Non-ferrous metal control order, 1958 issued under 

Section 3 of Essential Commodities Act, 1955 was challenged as unconstitutional. Supreme 

Court held that even though the parent Act might not be unconstitutional, an order made by 

delegating can still be said as unconstitutional. 

F. WHERE DELEGATED LEGISLATION IS ARBITRARY 

A power which is delegated must not be arbitrary. When we talk about India, arbitrariness is 

not a separate ground for declaring a subordinate legislation invalid or ultra vires. Mainly it 

comes under Article 14 of Indian Constitution. It is seen that the delegated legislation is 

offending Article 14 or not. In the case of Air India v. Nargesh Meerza10, regulation was 

passed providing termination of service of an air hostess if she is pregnant. This was held to be 

extremely arbitrary. Also, in the same way in the case of Indian Council of legal aid and 

advice v. Bar council of India11, bar council framed a rule that debarred a person from 

 
7 Chester v. Bateson 1920, KB 820 
8 Hindustan Times v. state of U.P 2003, SC 591 

 

9 Narendra Kumar v. UOI, A.I.R. 1960 SC 430 

 

10 Air India v. Nargesh Meerza 1981 SCC 335 
11 Indian Council of legal aid and advice v. Bar council of India A.I.R. 1995 SCC 732 
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enrollment as an advocate if he had crossed the age of forty five years. This too was declared 

arbitrary. 

G. WHERE DELEGATED LEGISLATION IS UNREASONABLE 

This is well accepted in India. Any delegated legislation which is delegated is unreasonable is 

held invalid. In the case of Express Newspapers v. UOI12 Supreme Court ruled that sub 

ordinate legislation doesn’t enjoy the same degree of immunity as substantive legislation 

enjoys. Unreasonableness is one of the sources to test if the legislation delegated is valid or 

not. If the delegate wants to impose any condition which is unreasonable, it is then held invalid. 

H. WHERE DELEGATED LEGISLATION IS MALA FIDE 

It is a well-established principle that whatever statutory power is being exercised in 

administrative law, it must be in good faith. In the case of Narendra Kumar v. UOI13, 

Supreme Court said that “mala fide have not been suggested and we are proceeding on the 

assumption that the central government was honestly of the opinion that…..”14 

In the case of Sarbananda Sonwal v. UOI15, certain provisions of illegal migrants were held 

ultra vires and unconstitutional by the Supreme Court. Then the Central Government issued an 

order nullifying the directions issued.  

I. WHERE DELEGATE FURTHER DELEGATES (SUB-DELEGATION) 

Sub- delegation means further delegation of power. Basically sub-delegation is divided into 

three parts, i.e., Sub-delegation of legislative power, judicial power and administrative power.  

(i) Sub-delegation of legislative power- if the parent Act permits sub-delegation to officers 

or authorities not below a particular rank, then the power can only be delegated to them. 

Also, sub-delegate cannot act beyond the power which is conferred to them. Also, if 

 
12 Express Newspapers v. UOI 1985 SCC641 
13 Narendra Kumar v. UOI AIR 1960 SC 430 
 
14 C.K Takwani, “Lectures on Administrative Law”, sixths Edition (pg. no.136) 
15 Sarbananda Sonwal v. UOI 2005 SCC 665 
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any condition is mentioned to be fulfilled before exercising those powers, then even 

that should be exercised; else it will be held ultra vires. 

(ii) Sub-delegation of judicial power- in England and America, it is established that any 

judicial or quasi-judicial power conferred on a particular authority must be exercised 

by that authority and cannot be delegated to anyone further unless stated while 

delegating. 

(iii) Sub-delegation of administrative power- there are certain conditions under which 

administrative power can be sub-delegated, which includes  

• Where delegated legislation excludes judicial review 

• “finality” clauses 

• “conclusive” evidence 

• “shall not be called in question” 

• “as if acted in the act” 

 

J. WHERE DELEGATED LEGISLATION OPERATES 
RETROSPECTIVELY 

It is very clearly stated that the delegated legislation cannot have retrospective effect unless 

such power is conferred by the authority. In the case of Howell v. Fakmouth Boat 

Construction Ltd16., a license was issued which was issued which was to operate 

retrospectively to cover the worls which were already done. This was held invalid.  

II. PROCEDURAL ULTRA VIRES 

When a sub ordinate legislation fails to comply with procedural requirements prescribed by the 

parent Act, it is known as Procedural ultra vires. 

There are two procedural requirements: 

1. Publication 

2. Consultation 

 
16 Howell v. Fakmouth Boat Construction Ltd 1951 AC 837 
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A. PUBLICATION 

It is a fundamental principle of law that ‘ignorance of law is no excuse’ (ignorantia juris non 

excusat). But there is also another equally established principle of law that the public must have 

access to the law and they should be given an opportunity to know the law. The very 

justification for the basic maxim is that the whole of our law, written or unwritten, is accessible 

to the public-in the sense, of course, at any rate, its legal advisers have access to it, at any 

moment, as of right. In B.K.Srinivasan v. State of Karnataka17, Outline Development Plan 

Zonal Regulations were not published as required by law. The notice, however, was published 

in Official Gazette. The plan as well as Regulations was available for inspection at the Office 

of the Local Authority. Section 76-J of the parent Act provided that any defect in publication 

valid and action in consonance with law. 

B. CONSULTATION 

Consultation is one means by which public participation can be achieved in administrative 

action whether in relation to the making of policy, or in the making of actual decision. It is not 

the only method of involving the public in administrative policy and decision making: the 

public inquiry is an important example of the wider involvement of the public in many area of 

decision making. Consultation is usually required either where a parson or a group may be 

affected by some administrative action or where they have some expert contribution to make 

to proposed administrative action. The statutory machinery for consultation tends to be less 

formal than that relating to the public inquiry and it is often in the case that the administrative 

agency has discretion as to who is consulted. In New India Industrial Corporation v. Union of 

India, Wad, J. States: “Consultation of interest infuses law-making process with democratic 

forms, particularly in what is called Bureaucratic Legislation. Apart from this, it is n form 

administrative necessity. Effective and meaningful administrative is impossible without 

imaginative administrative process. If the citizens are to receive the advantage of any 

 
17 B.K.Srinivasan v. State of Karnataka AIR 1987 SC 1059 
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beneficent measures of the administrative on, the administrative process should be such that 

the benefit reaches the citizen in full measure and with expedition”18 

 

3. CONCLUSION 

It can be stated that if the subordinate or delegated regulation goes beyond the scope of 

authority concerned on the delegate or it is in conflict with the Parent or Enabling Act, it is 

called substantive ultra vires. The validity of the subordinate or delegated law may also be 

challenged before the Courts on this ground. It is a mechanism to curb down the exploitation 

of strength by way of the administrative authority as we all recognize that “power corrupts and 

absolute power corrupts absolutely”. However in this field there is lack of development and 

there is no substantive change in the thinking all though the changing nature of the current 

legislative technique has widen the horizon of the power of the authority via giving them 

strength to act in accordance to the want of the time, even occasionally touring beyond the 

restrictions. 
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