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ABSTRACT 

This Dissertation will help you in bringing the outcome of sustained research. Bid-

Rigging provided the opportunity to explore and produce something uniquely Indian, but 

sprinkled with international flavours. The subject proved challenging, more so because of the 

kind of extensive scholarship on the topic available in advanced jurisdictions. It was indeed 

an arduous task to deliver a work good enough to further the cause of critical authorship in 

the field of competition law in India. The thesis tries to give a detailed account of the Indian 

anti-cartel provisions that were brought into force in the year 2009. The critique is based on 

a comparative account of the anti-cartel provisions of the EU and the US. The idea is to 

suggest accommodation of Indian interest as well as incorporation of efficient structures 

from the jurisdictions under review. The thrust is also on the core idea of balancing the 

interest of a wider consumer base and not just the end consumer. 

 

This dissertation intends on bringing and analysing Bid-Rigging in various 

jurisdictions, and  elucidating it. Chapter 1 deals with the Introduction and giving a detailed 

brief about Bid-Rigging  in India and countries like  the U.S,  the U.K, and the E.U and 

breaking down the meaning of Bidding ring vs. cartels and its regulations. In Chapter 2 it 

talks about the Literature Review and critically analysing various articles and journals from  

peer reviewed online source and reviewing the same. Next in Chapter 3, it talks about the 

history of Bid-Rigging  and anti-cartelization in the roman legislation, middle ages, in the 

modern ages, etc,. Chapter 4 gives you various initiatives  with various jurisdictions like the  

U.S, the U.K, and the EU. Chapter 5 deals with the judicial perspectives concerning  Bid-

Rigging. Finally, Chapter 6 deals with the conclusions and suggestions which was analyzed  

from all the aforementioned chapters. 
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Chapter 1 

INTRODUCTION 

CONTEXT: 

This Chapter deals with the definition of Bid-rigging/Cartelization around India and 

other jurisdictions like the U.K, the U.S.A, and the E.U, and how the dissertation proceeds 

with various articles and treaties to define the said term. This chapter would help you in 

identifying the meaning and gives you a gist about Bid-rigging and the cartelization that has 

been happening around the globe. Then it would give you a brief study on the types of bid-

rigging and helps you enunciate the corruption which is happening in the name of bid-

rigging. Finally, it approaches in giving a broader importance on the Economic cost and 

remediation which will read along with OECD principle.  

1.1 INTRODUCTION TO BID-RIGGING : 

The explanation to the term 'bid-rigging is defined under sub-section (3) of Section 3 

of the Competition Act,2002 (as amended) defines; 

“bid rigging” as “any agreement, between enterprises or persons referred to in sub-

section (3) engaged in identical or similar production or trading of goods or 

provision of services, which has the effect of eliminating or reducing competition 

for bids or adversely affecting or manipulating the process for biding.” 1 

The Competition Act, 2002, helps in improvising, fostering modern competition laws. 

It protects anti-competitive agreements in India, which different enterprises practice. The 

Competition Act's main objective is to prohibit anti-competitive agreements, Abuse of 

dominant position by enterprises, and regulation in mergers, amalgamations, acquisitions, etc. 

It has a scope to ensure that there is no adverse effect on Competition in India. 

Bid-rigging or collusive bidding is one of the horizontal agreements that shall be 

presumed to harm competition under Section 3 of the Act2. 

                                                
1 Refer to Section 3(3) of The Competition Act,2002. 

2 Refer to The Competition Act,2002. 

Page 24 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

Bid-rigging is generally an illegal act/ practice in which the competitive parties 

collude with one another as to who wins the bid in the process. Bid-rigging is a form of anti-

competitive collaboration and is a form of market manipulation; in a free market, when 

competitors collude with each other, it might result in a rigged price that is higher than what 

has been stipulated in the market. Bid-rigging is harmful because the consumers and 

taxpayers tend to pay more forcibly higher fees and procurement costs. 

My thesis is about Bid-rigging's adverse effect in India and various countries like the 

U.K.3, the USA, the E.U., etc. I am giving an overview of bid-rigging under the Competition 

Act, 2002, 4 how it has developed throughout these years, and will provide purview case 

laws regarding Bid-rigging. 

This research, in the end, will help you understand the meaning of Bid-rigging and 

how the Competition Commission in India has taken Suo moto cases pertaining to this 

subject; it will also help you understand the various forms of bidding rigging and will give 

you a complete overview of how Bid-rigging is varying in other countries along with case 

laws and will look into the impact that these precedents have made, nor will foresee 

suggestions accordingly.  

Example for Bid-rigging;  

Company ERR: Let's invite bids. We need to procure pipes. 

Employee ERR: All the bids are in! It is so strange... They all have similar prices, and 

they're all very high too. We have compared all the tender submissions. Only OPQ 

Enterprises quoted the lowest price. 

Company ERR: Alright then, we'll go for OPQ Enterprises! 

Employee ERR calls OPQ Enterprises and informed them that he had won the tender! 

OPQ Enterprises call other bidders: It is celebration time! We won the bid. Thanks, guys, for 

jacking up your prices; we'll be making a massive profit from this contract. 

Other bidders: Don't be silly! We are partners – we all win from this! 

                                                
3 Id., 

3. Id., pg 46 
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OPQ Enterprises: That's right; it'll be your turn to win next time! I will not submit my bid 

next time. We're in this together, and we'll all make a profit from this! 

Newspaper headlines: CCI Fined OPQ Enterprises and other companies for Bid-Rigging. 

Directors Disqualified. 

Inference: Bid rigging is a violation of the Competition Law. Businesses might appear to win 

by not competing with each other, but they too can become victims. 

This thesis is focused primarily on the interpretation and application of the anti-cartel 

provisions within the Competition Act, 2002. Although India had started on the path to 

industrialization and modernization soon after its independence from the British rule in 1947, 

to begin with, and for quite some time, it adopted and followed the so-called 'mixed 

economic policy under which the state was the major player in industrialization and trade. 

Under this policy, minimal and restricted scope existed for the non-state actors to participate 

effectively and decisively in industrialization or international trade. These borders were not 

open for international investment or trade. Consequently, little or limited scope existed for 

free competition among private enterprises. Even then, precautions were taken in the 

Monopolies and Restrictive Trade Practices Act, 1969, against the misuse of freedom of trade 

by private actors. 

Nonetheless, the Monopolies and Restrictive Trade Practices Act were as not geared 

to deal stringently with cartels. The reason was that the focus of the Act was to curb 

monopolies and dominant undertakings. Accordingly, the anti-cartel provisions within the 

Monopolies and Restrictive Trade Practices Act were weak. Cartels were not prohibited; they 

were declared void only if they harmed the public interest. Further, there was no mechanism 

for the detection of cartels. This was a major lacuna within the Monopolies, and Restrictive 

Trade Practices Act since cartels are usually secretive. In the absence of any deterring 

substantive and procedural provisions, cartels thrived within the Indian economy. This is 

amply substantiated by the surveys conducted by CUTS (Consumer Unity and Trust Society). 

Moreover, writers have extensively analyzed the Monopolies and Restrictive Trade 

Practices Act provisions and highlighted the weaknesses within the Act.5 Specifically, it is 

                                                
5 See for example, ANOza, "Monopolies and Restrictive Trade Practices Act . EPW5, no. 9 (1970): 413-424: A. 
N. Oza, "Recent Amendments to the MRTP Act", EPW 17, no 42 (1982): 1697-1705; H.K. Paranjape, "The 

MRTP Amendment Bill: A Trojan Horse", EPW 19, no. 17 (1984): 715-729; Hansa Vivek. "Companies 
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evident from their writings that the Monopolies and Restrictive Trade Practices Commission 

had failed to take any concrete steps against cartels. At the beginning of the last decade of the 

last millennium, specifically in 1991, India changed its path by introducing the so-called 'new 

economic policy.' 

The new economic policy, which replaced the mixed economy with a market 

economy. Opened up and encouraged participation in industrialization and trade to domestic 

enterprises and foreign ones. India also opened its international borders for cross-border 

trade. This change in India's policy was closely connected with the politico-economic 

changes in Europe, starting in 1989 with the fall of the Berlin Wall and disintegration of the 

Soviet Union that removed the Iron Curtain between the market and state-controlled 

economies and led to the process of economic globalization. A few years later, India became 

a member of the WTO (World Trade Organization) and, as such, had to establish trade 

practices consistent with the WTO standards. In pursuance of those standards and other 

TRIPS (trade-related aspects of Intellectual Property Rights) requirements, India had to 

modify many existing laws and enact many new ones- the Competition Act, 2002 is one of 

them. With the lessons learned from the Monopolies and Restrictive Trade Practices Act's 

failures, it became necessary that cartels be dealt with stringently. However, the Competition 

Act's entire operation and application to be experienced. It is essential for the Act's success 

and the achievement of its purpose that it is read and understood in its proper perspective. 

 

The present inquiry, however, is not about every aspect or provision of the Act. It 

proceeds to argue that the protection of consumer interests the main objective of the Act, and 

cartels or agreements in restraint of trade are inimical to that objective and defeat it. 

Therefore, cartels in any form that have the natural tendency of operating against the interest 

of the consumer cannot be permitted or justified under the Act. The Monopolies and 

Restrictive Trade Practices Act never furthered consumer interests with its weak anti-cartel 

provisions. Furthermore, as will be explained later, the use of the public interest standard 

allowed the cartels to escape any prohibition that the Monopolies and Restrictive Trade 

Commission was empowered to impose. The Competition Act does away with the public 

interest standard. However, being comparatively recent legislation meant dealing with the 

challenges of a liberalized economy, it needs to be seen whether the anti-cartel provisions in 

                                                                                                                                                  
Thwarted by MRTP Act?" EPW 6, no.23 (1971): 1124-1126; Jaivir Singh. "Monopolistic Trade Practices and 
Concentration of Economic Power: Some Conceptual Problems in MRTP Act", EPW 35, no.50 (2000): 4437-

4444 et al. 
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the Act improve the previous law. Importantly, any adequate anti-cartel provision needs to 

lay down the parameters for dealing with cartels. Accordingly, any anti-cartel provisions will 

have to choose between the rule of reason approach or the per se approach. 

The consequence of falling foul of anti-cartel provisions should be deterring. 

Therefore, the provision for fines has to be clear and the amount substantial. Finally, the 

method of detection of cartels has to be specified. This is important as cartels usually operate 

in secret. The anti-cartel provisions within all competition laws incorporate these parameters. 

The provisions of the Competition Act, 2002 have been analyzed from different perspectives 

by several writers.6 However, the efficacy of the anti-cartel provisions in furthering 

consumer interest has yet to be analyzed comprehensively. This book is an attempt to fill in 

this void in the existing literature. The reason why this book deals only with cartels is evident 

from the nature of cartels themselves. To elaborate a little bit at this point, they have been 

regarded as anti-competitive behavior7 in all existing competition law regimes. Nevertheless, 

they are different from other anti-competitive behavior because of their inherent nature. 

They are the antithesis of the objectives pursued by competition law regimes the 

world over. The objective of competition laws is to protect the process of competition and 

maximize consumer welfare8 by forcing producers to offer the consumer a more excellent 

choice of high-quality products and services at low prices.9 On the other hand, Cartels are 

cooperative arrangements between competitors to raise prices and reduce choices to the 

disadvantage of the consumers. They also curtail incentives for innovation and quality10 at 

the expense of consumers.11 Cartels, therefore, obtain a monopoly in the market.12 They 

affect the quality of products and services in the absence of any competitive pressure to 

                                                
6 For example, see Arjun Kapoor, 'Competition Law and the Liberalization of Legal Services Sector in India 

 http://www.cci.gov.in/images/media/ResearchReports/ArjunIntern280111.pdf Sowmya Suman, 'Competition 

Law and Cartelization’ //www.lawyersclubindia.com/articles COMPETITION-LAW-amp                     

http://CARTELIZATION-543.asp  Sanchit Aggarwal. "Competition Law and Protection of Consumer Interest", 
http://www.cci.gov.in/images/media/ResearchReports/SanchitInt260811.pdf    

7 Maher M. Dabbah and Barry E. Hawk, ed., Anti-Cartel Enforcement Worldwide (CUP, 2009) 

8 Richard Whish, Competition Law (6th ed., OUP, 2009) 1. 

9 R. Shyam Khemani, "Competition Law Policy-Exemptions, Exceptions, and Differential Application", in 

Competition Law Toety-Concepts, Issues, and the Law in Practice, Vinod Dhall, ed. (OUP, 2007) 153. 

10 Union of India and On us Hindustan Development Corp. and Others, SCC 3 (1993): 499; SCR3, no. 128 

(1993): 167. The Supreme Court of Indian defines cartels as "an association of producers who by agreement 

among themselves attempt to control production, sale and prices of the product to obtain a monopoly in any 

particular industry or commodity" Analysing the object of formation of a cartel, cartels, in other words, amount 

to an unfair trade practice which is not in the interest of the public.] 

11 Dabbah and Hawk (n 3) 1. 

12 Debora L. Spar, The Cooperative Edge-The International Politics of International Cartel (Cornell University 
Press, 1994) 2. (Spar explains that cartels are a particular form of cooperation and contain some characteristics 

that are not shared by other cooperative endeavours. 
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innovate.13 In essence, these arrangements aim to fix prices, share markets and fix 

production quotas to maximize profits. The whole idea of earning profits through 

cartelization is therefore to harm the interests of both the public and the consumers.14 Cartels 

also represent the aggregate of large corporate entities bargaining power that can dictate the 

market's terms. This is possible because a combination of large corporate entities enables 

cartels to dominate the market.15 

The compulsion to cooperate is driven by self-interest. Corporate entities want to 

protect their market shares and consumer base by stabilizing prices. The price competition is 

consequently substituted by agreements to fix prices. The lack of price competition 

automatically deprives the consumers of choices and forces them to abide by the existing 

supplier or seller. Cooperative arrangements assure corporate entities that their business 

quota will not be poached. 

On the whole, cartels are formed primarily to maintain the status quo among the 

participants. This feature of cartels also helps one in distinguishing cartels from other 

horizontal cooperative arrangements. Corporate entities do cooperate for other purposes than 

merely raising prices or maintaining the status quo. For example, corporate entities may enter 

into cooperative agreements for research and development. 

In these cooperative agreements, the primary purpose is to develop better 

technologies or better production facilities or products or services. The restraint imposed is 

ancillary to the primary purpose. The outcome of such cooperative arrangements furthers the 

object of competition law. There is consequently the provision of quality products or services 

at lesser prices. In this respect, therefore, a research and development agreement is different 

from cartels since it is not a cooperative agreement to avoid competition. The cartels object is 

raising prices by curbing competition while other cooperative arrangements may not have an 

anti-competitive effect. Therefore, cartels are regarded as naked restraints in contrast to other 

horizontal cooperative agreements.16 The only purpose or justification for cartels for their 

cooperative agreement is the detrimental effect on competition. One may argue that cartels 

                                                
13 See Report prepared by the International Competition Network (ICN) Working Groupon Cartels, 'Defining 

Hard Core Cartel Conduct, Effective Institutions, Effective Penalties,  

http://www.internationalcompetitionnetwork.org/uploads/library/doc346.pdf     

14 Massimo Motta, Competition Policy-Theory and Practice (CUP, 2004) 19. [Motta states that in case of 

cartels the decrease in total welfare also decreases consumer welfare and vice versa 

15 Christopher Harding and Julian Joshua, Regulating Cartels in Europe-A Study of Legal 
Control of Corporate Delinquency (OUP, 2003) 4  

16 Whish (n 4) 572. 
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are for the competitors benefit at the cost of the consumers.17 However, that is no 

justification for their existence, especially when they disregard the interests of society in 

general and of the consumer in particular.18 The lack of justification springs from the very 

fact that cartels thrive on exploiting unequal bargaining power. The weaker party, the 

consumer, who lacks bargaining power against the cartels, bears the burden of the raised 

prices or lack of choices. 

1.2 BID-RIGGING AS ACTS UPON CORRUPTION  

Change request misuse happens when a contractor intrigues with project authorities, 

wins a low bid; at that point, requests to change the agreement a short time later. This is 

endorsed by authorities, bringing about a lot higher bid being retroactively affirmed.  

Bidder Exclusion permits project authorities to pick their bid. There are various strategies to 

accomplish this end, including:  

Establishing outlandish capability boundaries, barring non-favoured firms, or effectuating the 

equivalent by shortening the hour of acknowledgment periods for new bids following a 

solicitation.  

Publicizing ventures to choose bidders or bidding markets, along these lines diminishing 

exposure of bid acquirement.  

Packaging of agreements to bar bidders.  

Compulsion and terrorizing can likewise be utilized or dismissal of individual bids over the 

petty issues.  

Buy parting to decrease the base bid sum. This capacity as agreements is separated to lessen 

the entire acquisition sum and hold it under edge esteem. This diminishes serious bidding and 

empowers less oversight at the task level as bid prices drop and payoffs can be assigned.  

Spilling of bid data requires a relationship of some degree between the task and a bidder as 

the bidder is given data to acquire an unjustifiably favourable position.  

                                                
17 Dabbah and Hawk (n 3) 1-2 
18 OECD Policy Brief, "Hard Core Cartels- Harm and Effective Sanctions (May 2002) 

http://www.oecd.org/daraoecd/30/10/2754996.pdf  
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Bid Manipulation is another technique for authorities to pick their preferred bidder yet 

happens after receipt of bids. The methods for this would incorporate either changing bid 

boundaries, assessment measures, or other movements to choose the bidder of decision 

successfully.  

Manipulated Specifications permit more bidder avoidance by authorities by either fitting 

solicitations to singular bidders or making an unclear model pick a fevered bidder sensibly.  

Unequal bidding includes high bid prices for beginning periods of advancement and 

low prices for later stages. This successfully expands the progression of assets for the bidding 

firm. This happens when bidders refer to high costs for things, meaning to raise the number 

of units and buy them at a severe rate while at the same time skimming benefits from the 

misleadingly high bid price. Furthermore, bidders may give low statements for non-vital 

things (information acquired through plot or experience) to different weak firms as their bid 

sum is more serious. This likewise serves to expand the expense of section for new firms.  

Outlandish Sole Source Awards are bids picked on a basis random to their 

competitiveness. This can be performed either explicitly, by misrepresenting bids, or by price 

parting. 

1.3 BID-RIGGING WITHIN A CARTEL  

1. Bid suppression collusion occurs when some conspirators agree not to submit bids 

allowing another conspirator to win the contract. 

2. Complementary bidding, also known as cover bidding or courtesy bidding, occurs when 

some of the bidders agree to submit bids intended to be unsuccessful so that another 

conspirator can win the contract. For example, the cover bids might contain uncompetitive 

prices in relation to the prices submitted by the conspirator who is designated to win the 

contract, or the cover bids might contain conditions that the conspirators know will be 

unacceptable to the agency calling for the bids. 

3. Bid rotation occurs when bidders take turns being the designated successful bidder. For 

example, each conspirator is designated to be the successful bidder on a certain contract, with 

conspirators designated to win other contracts. This is a form of market allocation, wherein 

the conspirators allocate or apportion markets, products, customers, or geographic territories 
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among themselves. This is then divvied up so that each will get a "fair share" of the total 

business without competing with the others for that business truly. 

4. Bid delegation can be a factor fostering the presence of bid-rigging (for instance, it is the 

case of marketing agencies that bid for the same ad space on behalf of different and 

competing agents. 

1.4 BID-RIGGING AS AN AUCTIONEER OR OFFICIAL  

Phantom Bids are bogus bids taken by a salesperson to fool a genuine bidder into 

bidding more than they would have bid in any case. The barker enlists confederates to get 

down on the phantom bids. On the off chance that the phantom bid is the victor, either the 

part is covered up. It returns around briefly closeout, or the second-most noteworthy 

authentic bidder is educated that the leading bidder couldn't make an instalment 

Buy-Back is the system whereby the salesperson or merchant bids on a great deal and 

repurchases it to shield it from being offered to the most elevated bidder at an insufficient 

cost. This is extortion if the bartering is promoted as a "flat out closeout," which means there 

are no save bids.  

In the land business, phantom auctions may happen when the bank will 'likely' close a 

dispossessed home and give bidders a choice to give "starter bids" for families that are not 

yet approved available to be purchased. The family will be refreshed as "never was accessible 

available to be purchased" even though bids were gotten on the off chance that the hold bids 

are not met. A few houses will be sold at fire-deal prices, and the auctions will be shut before 

the bartering was officially declared. Financial backers hurry to get in their primer bids 

before the house is, in fact, available to be purchased. Bidders dread losing choices, so it 

brings about more bids, and naturally, more exorbitant costs. If bidders neglect to arrive at 

the objective bids, at that point, the thing was never accessible available to be purchased. 

Banks do this since, in such a case that they dumped all their harmful resources without a 

moment's delay, the real estate market would implode, so abandoned homes are spilled out 

with phantom auctions.  

These bid-rigging types are not fundamentally unrelated to each other, and at least 

two of these practices could happen simultaneously. For instance, if one individual from the 

bidding ring is assigned to win a specific agreement, that bidder's schemers could abstain 
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from winning either by not bidding ("bid suppression") or by presenting a high bid ("cover 

bidding"). 

1.5 ECONOMIC COST 

A considerable lot of the issues introduced by bid-rigging are the consequence of 

cartel association. Wasteful firms are not pushed out as they would in a serious market, and 

firms experience more benefit despite a wasteful allotment of assets. Cartels act more like 

imposing business models, and as such, their practices, for example, bid-rigging, make 

market failures as agreements are satisfied at raised qualities. Moreover, bid prices increment 

with more rehashed conspiracy. At last, this expense is commonly borne by the citizen as 

government-supported agreements are misleadingly above-market esteem.  

Moreover, this can be considered raising prices for the citizen (or buyer) as firms 

lease looks for. One examination found that bid rigging fundamentally increased prices over 

market an incentive in Philadelphia's fish business in a bidding plan including Defence 

Personnel Support Centre, a buyer for the Department of Defence. The exorbitant cost of 

passage and fewer contestants in numerous enterprises bring about reduced motivators for 

firms to carry seriously. 

1.6 REMEDIATION  

Bid rigging is an unlawful practice under the lawbreaker or rivalry laws of most 

created nations. Contingent upon the purview, it is deserving of fines, detainment, or both.  

At an extremely fundamental level, there would almost certainly be more severe 

bidding if more firms are present in a market outside of a cartel, as proof shows that bids 

decrease in an incentive as the quantity of firms rises. Besides, the arrangement becomes less 

regular with better market competitiveness, an aftereffect of diminished capacity to settle.  

The OECD's proposals for better tenders include:19  

Creating mastery and familiarity with the market for which a delicate is being planned.  

Augment the number of bids and expected contractors for upgraded rivalry among 

recommendations.  

                                                
19 The EU and UK ( Oxford University Press, Eight Ed., 2015 ) 
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Make progress toward clearness in prerequisites and subtleties.  

Lessen potential for correspondence among bidders and acquirement authorities and hold fast 

to an authoritarian rule and interaction of assessment.  

Recommendations for improving acquirement auctions have likewise been advanced. 

Lengstein and Wolfstetter propose that when a specific bidder is liked, ignoring the cost, 

potential changes incorporate a fixed Vickrey sell-off or motivation to accept that authorities 

and bidders are in contact, an open closeout is liked to evade expected pay off20. When 

leaders are occupied with more serious acquisition measures as to price yet are associated 

with kickbacks, a potential arrangement would be the open closeout forestalling covert 

courses of action, for example, change request misuse. On the off chance that a shut or fixed 

closeout measure is liked, at that point, the utilization of electronic bidding and interesting 

altering safe frameworks is recommended. 

 

1.1.1 RESEARCH PROBLEM 

Bid-rigging has become a common issue in India and how it is a fraudulent scheme in 

procurement auctions, which results in non-competitive bids, and this will be supervised by 

corrupt officials too. Bid-rigging is most likely known as price-fixing, where the bidders are 

called in the market to bid. ‘Share the spoils’ has been a synonym for bidders who oppose the 

government, which is illegal. The expected outcome of this paper is to give a better outlook 

on Bid-rigging in India with reference to UK, USA, and EU. And what measures can be 

taken in light of the after-effects of Bid-rigging in India? What other alternatives can be 

scrutinized, Whether any new sections can be included in the Competition Act,2002 

pertaining to the penalization of Bid-riggers? Or Whether Competition Act,2002 requires an 

amendment? etc. The spotlight of this paper will be supported by various other relevant 

topics including the Indian Penal Code 1860 (IPC)and how the Competition Commission in 

India (CCI) may pass inter-alia under Section 27 of the Competition Act, 2002 and interim 

order Under section 33 of the Act, and initiatives to improvise this type of illegality 

 

                                                
20 Joseph E. Harrington Jr. (2005), "Detecting Cartels", John Hopkins University, last accessed, March 05, 

2008  

Page 34 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

1.1.2 RESEARCH QUESTIONS 

1. What are the ramifications of Bid-rigging in an Anti-competitive agreement? 

2. What are the measures taken by the Government Pre-Competition Commission and 

Post-Competition Commission in India under the Act? 

3. What are the interim measures taken by CCI? 

4. What measures taken to intercept Bid-rigging, and what course of action must be 

followed? 

5. Whether Competition Act, 2002 requires an amendment and whether there should be 

a special provision pertaining to penalization? 

 

1.1.3 OBJECTIVES 

 To give an overview of how public procurement is easily manipulated and preventive 

measures to avoid the same. 

 Details about how other bidders must be aware of the bid-riggers. 

 It provides suggestions under the Competition and amalgamates it, preventing 

monopolistic competition amongst the companies. 

 Interpreting Section 3(3), Section 27, and Section 33 of the Competition Act, 2002. 

 How Government contracts are regularly handed over to one bidder through public-

auction/ public tender will ensure public procurement, which in turn maximizes the 

economy and efficiency of Government Procurement. 

 This research tries to highlight the impact and misuse of laws by the companies who 

try to make it a monopolistic competition in regards to the following Acts; 

 Competition Act, 2002 

 Indian Penal Code 1860 
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1.1.4 METHODOLOGY 

For the research on the topic ‘AN ANALYSIS OF BID RIGGING IN INDIA WITH 

REFERENCE TO U.K, USA, AND EU,’ the researcher adopts a Doctrinal Research. The 

objectives of  this research type were adopted for greater accuracy and to facilitate a more 

profound analysis of the topic. There is an adequate field-based study on the subject matter 

and sufficient matter on the nature and scope of the applicability of laws, especially in the 

context of India and various countries like the UK, USA, and EU. This research looks into 

multiple books and materials available online. As the chosen topic is still out for various 

deliberations, analytical research helped to critically analyze various materials available 

online to solve the research problem and to prove the hypothesis. 
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Chapter 2 

LITERATURE REVIEW 

 

CONTEXT: 

 
This Chapter, LITERATURE REVIEW, helps you in inculcate the article work given 

by enormous number of authors who has had a say in topics that are apt toward the topic; and 

how I’ve reviewed the articles and critically analysed them each one by one and given a brief 

a brief about the same. 

1. David Imhof, 'DETECTING BID-RIGGING CARTELS WITH DESCRIPTIVE 

STATISTICS,' Journal of Competition Law & Economics, Volume 15, Issue 4, December 

2019, Pages 427–467. 

https://doi.org/10.1093/joclec/nhz019 

The author deals with how bid-riggings were made with descriptive statistics and how it 

negatively affects bids' variance, as illustrated by the coefficient of friction and kurtosis 

statistics. He later mentioned how the bidders manipulate the proposals to secure themselves 

from the Cartel and win the contract. An asymmetry mechanism, a skewness statistic are all 

defined under this journal how the percentage differentiates between first and second lowest 

bidders. Finally, he mentions the behaviour of how firms have changed between the cartel 

and post-cartel periods. 

2. Sakshar, 'Bid rigging- unethical means for profit gains,' July 31, 20202 

https://www.lexology.com/library/detail.aspx?g=0f310866-214f-4145-a951-9876f7061755 

 The authors talk about the basis of Bid-rigging under the Competition Act, 2002. 

And it also states about the different suppliers involved in the Composite Brake Blocks 

(CBBs), which involved the Bid-rigging Cartel during 2009-2017. Considering the current 

pandemic situation, these suppliers' firms were not penalized for this particular issue. 

Hindustan Composite Limited was one of many firms that were involved in this bid-rigging 

arrangement. The Competition Commission in India (CCI) held these opposition parties and 

their respective officials. They had indulged in an anti-competitive act in the CBBs market 
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utilizing pre-price determination, market allocations, and coordinating bids to manipulate the 

bidding process during the stipulated time. These were concluded under provisions of section 

3(1) of the Competition Act, 2002. 

3. Robert Clark, Decio Coviello, Jean-François Gauthier, Art Shneyerov, 'Bid Rigging and 

Entry Deterrence in Public Procurement: Evidence from an Investigation into Collusion 

and Corruption in Quebec,' The Journal of Law, Economics, and Organization, Volume 34, 

Issue 3, August 2018, Pages 301–363. 

https://doi.org/10.1093/jleo/ewy011 

The author investigates the collusion and corruption concerning cartels in public 

procurement auctions. The allegations made from bid-rigging, market segmentation, 

complementary bidding, and bribes to bureaucrats, and where, in 2009, a police investigation 

was also mentioned by the author.  

4. Aditya Bhattacharjee, Oindrila De, 'Anti-cartel enforcement in India,' Journal of Antitrust 

Enforcement, Volume 5, Issue 2, August 2017, Pages 166–196, 

https://doi.org/10.1093/jaenfo/jnx001 

An overview of the legal framework and case law pertaining to anti-cartel 

enforcement in India. Certain enforcements were made under the Monopolies and Restrictive 

Trade Practices Act (MRTP), which was established from 1969 to 2009. This author also 

gives a significant critique of specific case laws under this statute up to the end of 2016. But 

it was also stated that  individual  decisions have been remanded, reversed, or modified on 

appeal. The author finds the anti-trust regime as insufficient attention to deterrent penalties, 

price transparency, and the collusion-facilitating role of vertical restrictions and government 

policies. 

5. Rajasthan Cylinders v. Competition Commission: A guiding tool for Bid Rigging cases 

https://www.barandbench.com/columns/rajasthan-cylinders-cci-competition-commission-bid-

rigging  

In this case law, the S.C. has decided to contribute to the developing jurisprudence of 

competition law.  This decision is significant as India has a vast diversity of market 

situations. In India, many suppliers/sellers exist in various locations that supply 
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goods/services to a limited number of buyers. Many such suppliers will be servicing the 

government-dominated/controlled business such as mining and transportation of minerals, 

steel sector, railways, etc. Many such suppliers have been investigated and charged for 

indulging in anti-competitive practices by the Commission, and their issues are pending at 

various forums. 

6. M.M.Sharma, 'Getting Rid of Bid Rigging in Public Procurement,' 17 November 2015. 

https://www.mondaq.com/india/cartels-monopolies/444024/getting-rid-of-bid-rigging-in-

public-procurement  

The author mentions how CCI's jurisprudence talks about the Cartel and how bid-

rigging is still evolving and how public procurement in India constitutes about 30% of GDP, 

with a total annual expenditure of around Rs. 15-20 lakh crore, and that the Union 

Government alone in the range of Rs.2.5-3 lakh crore. The author states how corruption is the 

most vulnerable activity and especially in the government field. 

7. Ghosal, V., & Sokol, D. (2014). The Evolution of U.S. Cartel Enforcement. The Journal of 

Law & Economics, 57(S3), S51-S65. doi:10.1086/676070 

https://doi.org/10.1086/676070  

 

Anti-trust in general was changed owing in enormous part to Robert Bork in The 

Antitrust Paradox. This paper looks at what Bork said and did not speak about cartel 

authorization and offers an assessment of how cartel implementation's authentic design 

played out comparative with what Bork supported. To give some viewpoint on Bork's 

perspective on cartel implementation, we contrast his perspectives and those of the other 

major compelling anti-trust books of the time by Richard Pos ner. We recognize three 

unmistakable phases of cartel implementation. Stage 1 is described by a low number of 

cartels indicted alongside low fines and prison terms. Predictable with Bork's vision, stage 2 

exhibits a critical expansion in cartels indicted, even though fines and prison terms stay low. 

Stage 3 (the current stage) embodies a decrease in cartels' quantity arraigned comparative 

with stage 2, however, with sensational expansions in money-related fines and prison terms. 

8. Bos, I., & Harrington, J. (2010). Endogenous cartel formation with heterogeneous firms. The 

RAND Journal of Economics, 41(1), 92-117. Retrieved March 18, 2021, from 

http://www.jstor.org/stable/40649272 \ 
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With regards to a limitlessly rehashed limit compelled value game, we endogenize the 

piece of a cartel when firms are heterogeneous in their abilities. When firms are adequately 

tolerant, there is a steady cartel, including the biggest firms. A firm with adequately little 

limit isn't an individual from any steady cartel. When a cartel isn't comprehensive, intriguing 

firms set a value that fills in as an umbrella with non-cartel members evaluating underneath it 

and creating a limit. As opposed to past work, our outcomes propose that the most extreme 

facilitated impacts may come from consolidations, including moderate-sized firms instead of 

the biggest or littlest firms 

 

9. Whelan, P. (2012). LEGAL CERTAINTY AND CARTEL CRIMINALISATION WITHIN 

THE EU MEMBER STATES. The Cambridge Law Journal, 71(3), 677-702. Retrieved March 

18, 2021, from http://www.jstor.org/stable/41819934  

 

 There is a pattern inside the EU Member States to present criminal authorizations for 

cartel action. Such criminalization should regard the basic liberties of the blamed. Tragically 

the writing on cartel criminalization pays meager respect to the examination of common 

freedoms issues. A complete investigation of the effect of lawful sureness guidelines (Article 

7 ECHR) upon cartel criminalization in the EU Member States is prominently missing from 

the writing. This article amends this inadequacy by looking at how this specific rule of 

European common freedoms law may affect the idea, substance, and presence of a criminal 

cartel offense. 

10. Zhou, J. (2016). The Rise and Fall of Cartels with Multi-market Colluders. Review of 

Industrial Organization, 48(4), 381-403. Retrieved March 18, 2021, from 

http://www.jstor.org/stable/44735146  

 
 

Most of the cartels that were found by the European Commission (EC) in the course of the 

most recent 30 years included firms that occupied plots in more than one market. I research the 

EC's cartel authorization effects on the risks that organizations join and leave cartels in numerous 

business sectors. I gauge discrete-time repetitive occasion peril models for many 126 multi-market 

colluders that were arraigned somewhere in the range of 1985 and 2014. EC examinations in a 

market decline the rate at which the cartel members join new cartels and build the rate at which 
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they leave cartels in different business sectors. My outcomes shed light on implementation 

endeavors against cartels and different types of coordinated wrongdoing. 

 

11. Harrington, J., & Chang, M. (2015). When Can We Expect a Corporate Leniency 

Program to Result in Fewer Cartels? The Journal of Law & Economics, 58(2), 417-449.  

https://doi.org/10.1086/684041   

 Tolerance programs have gotten inescapable and are, for the most part, very dynamic, 

as reflected in the number of utilizations. What isn't surely known is what they mean for the 

quantity of cartels. This paper creates and investigates a hypothetical system to help 

comprehend when tolerance programs are probably going to be compelling in decreasing 

cartels' presence. Conceivable conditions are inferred whereby a mercy program can bring 

about more cartels. On a more certain note, we identify circumstances and strategies that an 

opposition authority can seek after that will make it more probable that a mercy program will 

have the proposed impact of reducing the number of cartels. 

 

12.  Whelan, P. (2015). Section 47 of the Enterprise and Regulatory Reform Act 2013: A Flawed 

Reform of the UK Cartel Offence. The Modern Law Review, 78(3), 493-521. Retrieved March 

18, 2021, from http://www.jstor.org/stable/43829126  

 

The idea of 'cartel active alludes to the settling on or carrying out an anti-competitive 

understanding, deliberate practice or game plan by contenders to fix costs, make manipulated 

offers, build up yield limitations, or gap advertises by apportioning clients, providers, 

domains, or lines of business.' Cartel action is, for the most part, seen to be destructive to 

society in that it decreases rivalry in the commercial centre to the drawback of customers. 

The expected impacts of cartel movement remember an expansion for costs for customers, a 

decrease in yield, quality and development, and the presence of extra weight misfortune's 

(i.e., a circumstance where shoppers who might have bought merchandise at the serious cost 

can't buy those products at the cartelized cost). Article 101(1) of the Treaty on the 

Functioning of the European Union (TFEU) denies cartel movement, affecting exchange 

between the EU Member States. While, because of Article 101 (3) TFEU, a special case for 

the preclusion in Article 101(1) TFEU is legitimately conceivable, gave severe rules are 

satisfied. 
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Chapter 3 

HISTORY AND CONCEPTUAL MEANING OF BID-RIGGING 

CONTEXT: 
 

 This Chapter is an evaluation of the historical and conceptual framework that has 

developed in India, the U.S, the U.K, and the E.U for the purpose of dealing with Bid-

rigging/ Cartels. The examination of these meaning begin by outlining the preceded passage 

of WTO Act, the Clayton Act, the Sherman Act, EU law treaty, and the cartel and leniency 

act. This would help in identifying the approach of the legislators towards cartels. Further, it 

will help us approach the various enforcement agencies against cartels among other 

jurisdictions and it will be evaluated to find out how much importance consumer interest 

receives. In the process, the chapter will get an elaborate explanation on the roman 

legislation, middle ages, restraint of trade and during modern age. By doing so, this chapter 

looks into the other jurisdictional history pertaining to the U.S, the U.K, and the E.U. 

3.1 HISTORY AND CONCEPTUAL MEANING OF BID-RIGGING  

Bid rigging (or collusive tendering) happens when organizations that would somehow 

be relied upon to contend covertly scheme to raise costs or lower the nature of merchandise 

or cycle. Public and private associations frequently depend upon a competitive bidding cycle 

to accomplish better an incentive for cash. Low costs or potentially better items are attractive 

because they bring about assets either being saved or opened up for different merchandise 

and enterprises. The competitive interaction can accomplish lower costs or better quality and 

development when organizations indeed contend (i.e., set their terms and conditions 

genuinely and freely).21 Bid rigging can be exceedingly hurtful if it influences public 

obtainment. Such schemes take assets from purchasers and taxpayers, lessen public trust in 

the competitive interaction, and subvert a competitive commerce advantages.  

                                                
21 Report of Working Group on Competition Policy, Planning Commission, 2007 

Page 42 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

Bid rigging is an unlawful practice altogether OECD22 part countries and can be 

explored and authorized under the opposition law and rules. In various OECD countries, bid-

rigging is likewise a criminal offense. 

To know the conceptual meaning of how bid-rigging was formed, we must know how 

Competition law was enforced in the earlier periods pertaining to the oldest form of laws. 

However, let's take back to the History of Competition law and its evolution in the Roman 

periods and the early A.D. period. They are;23 

The historical backdrop of competition law alludes to governments' endeavours to 

manage competitive business sectors for products and ventures, paving the way to the 

advanced competition or anti-trust laws worldwide. The soonest records follow back to 

Roman officials' endeavours to control value variances and unjustifiable trade practices. All 

through the Middle Ages in Europe, lords, and sovereigns more than once took action against 

monopolies, including those made through state legislation. The English customary law 

precept of restraint of trade turned into the antecedent to present-day competition law. This 

outgrew the codifications of United States anti-trust solutions, which had an extensive effect 

on the improvement of European Community competition laws after the Second World War. 

Progressively, the centre has moved to worldwide competition implementation in a 

globalized economy.  

Laws overseeing competition law are found in more than two centuries of history: 

Roman Emperors and Medieval rulers the same utilized taxes to balance out costs or backing 

neighbourhood creation. The proper investigation of "competition" started decisively during 

the eighteenth century with so much fill in as Adam Smith's The Wealth of Nations. Various 

terms were utilized to depict this territory of the law, including "restrictive practices," "the 

law of monopolies," "combined acts," and the "restraint of trade."24 

 

 

                                                
22 Paul A Grout and Silvia Sonderegger (2005), "Structural Approaches to Cartel Detection", last accessed, Mar 

05, 2008 

23 VINOD DHALL, COMPETITION LAW TODAY: CONCEPTS, ISSUES, AND THE LAW IN PRACTICE 

- (Oxford University Press, First Ed. 2007). 
24 H Coing and W Wilhelm (eds), Wissenschaft und Kodifikation des Privatrechts im 19. Jahnrhundert (vol IV, 

Frankfurt, 1979) 
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3.1.2 ROMAN LEGISLATION  

The most punctual enduring illustration of current competition law's predecessors 

shows up in the Lex Julia de Annona, instituted during the Roman Republic around 50 B.C. 

To secure the corn trade, weighty fines were forced on anybody straightforwardly, 

intentionally, and guilefully halting inventory ships. Under Diocletian, in 301 AD, an Edict 

on maximum prices set up a capital punishment for anybody abusing a tax framework, for 

instance, by purchasing up, disguising, or creating the shortage of ordinary merchandise. 

Most legislation went under the Constitution of Zeno of 483, followed by the Florentine 

Municipal laws of 1322 and 1325.25 It accommodated property seizure and expulsion for any 

trade mixes or joint activity of monopolies private or conceded by the Emperor. Zeno 

cancelled all recently allowed elite rights. Justinian I likewise acquainted legislation not long 

after with pay officials to oversee state monopolies. As Europe slipped into the Dark Ages, so 

did law-making records until the Middle Ages got a more prominent trade extension, the hour 

of lex mercatoria. 

3.1.3 MIDDLE AGES 

Legislation in England to control imposing business models and prohibitive practices 

was in power a long time before the Norman Conquest. The Domesday Book recorded that 

"foresteel" (for example, thwarting the act of purchasing up products before they arrived at 

the market and afterward blowing up the costs) was one of three forfeitures that King Edward 

the Confessor could bring out through England. Concern at reasonable prices likewise 

prompted endeavours to regulate the market straightforwardly. Under Henry III, an Act was 

passed in 1266 to fix bread and beer costs corresponding to corn costs set somewhere around 

the assizes. Punishments for break included amercements, pillory, and tumbrel. A fourteenth-

century rule named forestallers as "oppressors of poor people and the local area everywhere 

and foes of the entire country." Under King Edward III, the Statute of Laborers of 1349 fixed 

wages of artificers and workers and declared that groceries should be sold at sensible costs. 

On top of existing punishments, the rule expressed that cheating dealers must compensation 

the harmed party twofold the total they got, a thought that has been duplicated in reformatory 

high pitch harms under U.S. anti-trust law. Likewise, under Edward III, the accompanying 

statutory provision in the time's lovely language outlawed trade combinations. 

                                                
25 RH Bork, The Antitrust Paradox (2nd edn Free Press 1993).  
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"...we have ordained and established, that no merchant or other shall make 

Confederacy, Conspiracy, Coin, Imagination, or Murmur, or Evil Device in any 

point that may turn to the Impeachment, Disturbance, Defeating or Decay of the 

said Staples, or of anything that to them pertained, or may pertain." (SOKOLL, 

2014) 

3.1.4 RESTRAINT OF TRADE  

The English law of restraint of trade is the immediate archetype to present-day rivalry 

law. Its present use is little, given current and economically oriented statutes in most common 

law nations. Its methodology depended on the two ideas of precluding arrangements that 

opposed the general approach, except if the sensibility of an understanding could have 

appeared. A restraint of trade is just some sort of concurred provision intended to limit 

another's trade. For instance, in Nordenfelt v Maxim, Nordenfelt Gun Co,26 a Swedish arms 

innovator, guaranteed on special of his business to an American weapon producer that he 

"would not make firearms or ammo anyplace on the planet, and would not contend with 

Maxim at all."  

To think about whether or not there is a restraint of trade, in any case, the two players 

must have given critical thought to their understanding. For Dyer's situation, a dyer had given 

a bond not to practice his trade in a similar town as the plaintiff for a half-year; however, the 

plaintiff had guaranteed nothing consequently. On hearing the plaintiff's endeavour to 

implement this restraint, Hull J shouted:  

"per Dieu, if the plaintiff were here, he should go to jail until he had paid a fine to 

the King." (DASGUPTA, 2014) 

The common law has developed to reflect changing business conditions. So in the 

1613 instance of Rogers v Parry, a court held that a joiner who vowed not to trade from his 

house for a very long time might have this bond authorized against him since the time and 

spot was sure. It was additionally held that a man couldn't tie himself to not use his trade for 

the most part by Chief Justice Coke. This was continued in Broad v Jolyff 27e and Mitchel v 

Reynolds where Lord Macclesfield asked, "What does it mean to a tradesman in London 

what another does in Newcastle?" amid such lethargic interchanges, commerce around the 

                                                
26 https://en.wikipedia.org/wiki/Nordenfelt_v_Maxim_Nordenfelt_Guns_and_Ammunition_Co_Ltd  

27 http://www.self.gutenberg.org/articles/eng/broad_v_jolyffe  

Page 45 of 113

http://www.lawpublicus.com/
https://en.wikipedia.org/wiki/Nordenfelt_v_Maxim_Nordenfelt_Guns_and_Ammunition_Co_Ltd
http://www.self.gutenberg.org/articles/eng/broad_v_jolyffe


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

country, it appeared to be aphoristic that an overall restraint filled no real need for one's 

business and should be void. In any case, effectively in 1880, in Roussillon v Roussillon Lord 

Justice Fry expressed that a restraint limitless in space need not be invalid since the genuine 

inquiry was whether it went further than needed for the promisee's insurance. So in the 

Nordenfelt case, Lord McNaughton decide that while one could legitimately vow to "not 

make firearms or ammo anyplace on the  planet," it was an outlandish restraint to "not rival 

Maxim at all." The House of Lords affirmed this methodology in England in Mason v The 

Provident Supply and Clothing Co.28 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
28 The Law of Restrictive Practices and Monopolies (Sweet and Maxwell 1966) 
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3.1. 5  MODERN AGE 

Present-day competition law starts with the United States legislation of the Sherman 

Act of 1890 and the Clayton Act of 1914. While others, predominantly European nations, 

also had some guidelines on monopolies and cartels, the U.S. codification of the precedent-

based law position on restraint of trade widespread affected resulting competition law 

improvement29. After World War II and after the Berlin divider's fall, competition law has 

experienced periods of restored consideration and authoritative updates worldwide. 

3.1.6 UNITED STATES ANTI-TRUST 

The American expression against trust emerged not because the U.S. rules had 

anything to do with customary trust law, but since the enormous American companies 

utilized beliefs to disguise the idea of their business courses of action. Tremendous beliefs 

got inseparable from giant monopolies; the apparent danger to majority rule government and 

the unregulated economy these trusts addressed drove the Sherman and Clayton Acts. These 

laws, to some extent, classified past American and English precedent-based laws of restraints 

of trade. Representative Hoar, a creator of the Sherman Act, said in a discussion, "We have 

asserted the old precept of the precedent-based law concerning all between state and 

worldwide business exchanges and have dressed the United States courts with the power to 

uphold that principle. By an order." Evidence of the Sherman and Clayton Acts' customary 

law premise is found in Standard Oil of New Jersey v. Joined States, where Chief Justice 

White unequivocally connected the Sherman Act with the custom-based law sixteenth-

century English rules on engrossing. The Act's phrasing likewise reflects precedent-based 

law. The initial two sections read as follows,  

"Section 1. Every contract, combination in the form of trust or otherwise, or 

conspiracy, in restraint of trade or commerce among the several States or foreign 

nations, is declared illegal. Every person who shall make any contract or engage in 

any combination or conspiracy as a result of this declared to be illegal shall be 

deemed guilty of a felony and, on conviction thereof, shall be punished by fine...30 

                                                
29 R Whish, Competition Law (6th Edn Lexis Nexis Butterworths 2009) 

  
30 Sherman Act, 1890 (26 stat 209.) (USA) 

Page 47 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

Section 2. Every person who shall monopolize, or attempt to monopolize, or 

combine or conspire with any other person or persons, to monopolize any part of 

the trade or commerce among the several States, or with foreign nations, shall be 

deemed guilty of a felony, and, on conviction thereof, shall be punished by 

fine...."31 

The Sherman Act didn't have the immediate impacts its creators expected, albeit 

Republican President Theodore Roosevelt's national government sued 45 organizations, and 

William Taft utilized it against 75 organizations. The Clayton Act of 1914 was passed to 

enhance the Sherman Act. Explicit classes of harsh lead were recorded, including value 

discrimination(section 2), selective dealings (section 3), and consolidations, which 

generously diminished competition (section 7). Section 6 exempted trade associations from 

the law's activity. Both the Sherman and Clayton Acts are presently systematized under Title 

15 of the United States Code.32  

We all the Standard Oil case law, which made a significant impact on the U.S. oil 

industry where Rockefeller owned so much of shares it made him three times richer than 

what current (2021) Billionaire Elon Musk; 

Fig: 3.2 Standard Oil was one of the greatest companies to be broken up under United 

States anti-trust laws. 

                                                
31 Sherman Act, 1890 (26 stat 209.) (USA) 

32 Sherman Act, 1890 (26 stat 209.) (USA) 

 

Page 48 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

 However, few more case laws affected the Anti-trust law in the competitive industry;  

 The United States v. Workingmen's Amalgamated Council, 54 Fed 994 (CCA 5th 

1893) 

 United States v. E. C. Knight Company, 156 U.S. 1 (1895) 

 The United States v. Trans-Missouri Freight Association, 166 U.S. 290 (1897) 

 Northern Securities Co. v. the United States, 193 U.S. 197 (1904) 

 Loewe v. Lawlor, 208 U.S. 274 (1908) 

 Duplex Printing Press Co. v. Deering, 254 U.S. 443 (1921) 

3.1.7 POST-WAR CONSENSUS 

After the First World War, nations started to take cues from the United States in 

competitive strategy. In 1923, Canada presented the Combines Investigation Act, and in 

1926, France strengthened its fundamental competition arrangements from the 1810 Code 

Napoleon. After World War II, the Allies, driven by the United States, presented tight cartels 

and monopolies in Germany and Japan. In Germany, notwithstanding the presence of laws 

against unjustifiable strategic policies and uncalled for competition passed in 1909 (Gesetz 

gegen nook unlauteren Wettbewerb or UWG), it was generally accepted that the power of 

enormous cartels of German industry had made it simpler for the Nazis to expect complete 

financial control just by paying off or extorting the tops of few mechanical magnates. 

Additionally, in Japan, where business was coordinated and family and nepotistic ties, the 

zaibatsu was simple for the public authority to control into the war exertion. Following World 

War II and the unequivocal acquiescence of Japan and Germany, more tight controls, 

recreating the current American arrangements and guidelines were presented.33  

Nonetheless, further improvements were impressively eclipsed by the move towards 

nationalization and industry-wide arranging in numerous nations. Making the economy and 

industry justly responsible through direct government activity turned into a need. The coal 

industry, rail lines, steel, power, water, medical care, and numerous areas were focused on 

their distinctive D.G. characteristics of being common monopolies. Commonwealth nations 

were delayed in instituting legal competition law arrangements. The United Kingdom 

presented the (significantly less rigid) Restrictive Practices Act in 1956.34 Australia 

                                                
33 Privatrechts im 19. Jahnrhundert (vol IV, Frankfurt, 1979) 

34 The Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969) 
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introduced its present Trade Practices Act in 1974. As of late anyway, there has been a flood 

of updates, particularly in Europe, to orchestrate legislation with contemporary competition 

law thinking. 

3.1.8 EUROPEAN UNION LAW 

In 1957 six Western European nations marked the Treaty of the European Community 

(E.C. Treaty or Treaty of Rome), which has developed into a European Union of almost a 

large portion of a billion residents throughout the most recent fifty years. The European 

Community is the name for the monetary and social mainstay of E.U. law, under which 

competition law falls. Tough competition is viewed as a fundamental component in making a 

stock market liberated from restraints on trade. The central arrangement is Article 81 E.C., 

which manages cartels and prohibitive vertical agreements. Precluded are...  

 "(1) ...all agreements between undertakings, decisions by associations of 

undertakings and concerted practices which may affect trade between the Member 

States and which have as their object or effect the prevention, restriction or 

distortion of competition within the common market..." 35 

Article 81(1) E.C. at that point gives instances of "no-nonsense" prohibitive practices, 

for example, price-fixing or market sharing, and 81(2) E.C. affirms that any arrangements are 

naturally void. Nonetheless, much the same as the Statute of Monopolies 1623, Article 81(3), 

E.C. makes exceptions if the agreement is for distributional or mechanical development, 

gives shoppers a "decent amount" of the advantage, and does exclude nonsensical restraints 

(or unbalanced, in ECJ terminology) that danger wiping out competition anyplace. Article 82 

E.C. manages monopolies, or all the more firms with a prevailing piece of the overall 

industry and misuse that position. In contrast to U.S. Antitrust, E.C. law has never been 

utilized to rebuff the presence of predominant firms, yet only forces a unique obligation to act 

fittingly. Explicit classifications of misuse recorded in Article 82 E.C.36 incorporate price 

segregation and elite managing, many equivalents to sections 2 and 3 of the U.S. Clayton 

Act. Likewise, under Article 82 E.C., the European Union Council was enabled to order a 

guideline to control consolidations between firms, at present the most recent known by the 

contraction of ECMR "Reg. 139/2004". The overall test is whether a focus (for example, 

                                                
35  EC Treaty (ex Article 85) 

36 https://europa.eu/european-union/law/treaties_en  
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consolidation or procurement) with a community measurement (for example, influences 

various E.U. part states) may altogether hinder intense competition. Once more, the 

comparability to the Clayton Act's generous reduction of competition. At long last, Articles 

86 and 87 E.C. manage the state's job on the lookout. Article 86(2) E.C.37 states that nothing 

in the guidelines can be utilized to block a part of the state's entitlement to convey public 

administrations; however, generally, open ventures should play by similar principles on 

arrangement and maltreatment of strength another person. Article 87 E.C., like Article 81 

E.C., sets out an overall guideline that the state may not guide or finance private gatherings in 

bending of free competition, yet then awards exceptional cases for things like causes, 

cataclysmic events, or provincial turn of events. 

3.1.9 INTERNATIONAL ENFORCEMENT 

Competition law has just been generously internationalized along the lines of the U.S. 

model by nation-states themselves. Anyway, the contribution of international organizations 

has been developing. Progressively dynamic at all international conferences is the United 

Nations Conference on Trade and Development (UNCTAD)38 and the Organization for 

Economic Co-operation and Development (OECD),39 which is prone to making neo-liberal 

recommendations about the absolute application of competition law for public and private 

ventures. Part 5 of the post-war Havana Charter contained an Anti-trust code; however, this 

was never fused into the WTO's herald, the General Agreement on Tariffs and Trade 1947. 

Office of Fair Trading Director and Professor Richard Whish composed suspiciously that it 

"appears to be far-fetched at the current phase of its advancement that the WTO40 will 

transform into a worldwide competition authority." Despite that, at the ongoing Doha round 

of trade talks for the World Trade Organization, discussion incorporates the possibility of 

competition law authorization climbing to a worldwide level. While it is unequipped for the 

implementation itself, the recently settled International Competition Network (ICN) is a path 

for national specialists to arrange their authorization exercises.  

 

 

                                                
37 https://europa.eu/european-union/law/treaties_en  

38 UNCTAD. 
39 Id. 

40 Refer to the WTO.  
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3.1.10 HISTORY OF COMPETITION LAW  IN INDIA  

India's first enactment to limit maltreatment of market power was enactedin1969, i.e., 

the Monopolies and Restrictive Trade Practices Act (MRTP Act).41 The MRTP Act was 

instituted to guarantee that the financial framework didn't bring about monetary force's 

centralization, accommodate control of syndications, and disallow monopolistic and 

prohibitive exchange rehearses. As India moved consistently on the way of changes including 

Liberalization, Privatization, and Globalization, it got rid of the MRTPAct,1969 as It was 

understood that the Act had outlasted its utility and control of restraining infrastructure was 

not suitable to help the development yearnings of more than 1 billion Indians. Without a 

doubt, the need was felt to advance and support rivalry in the commercial centre. The at that 

point, Finance Minister (Shri. Yashwant Sinha) in the spending discourse in 1999 had 

declared: 

 "The Monopolies and Restrictive Trade Practices Act has become obsolete in 

certain areas in the light of international economic developments relating to 

competition laws. We need to shift our focus from curbing monopolies to promoting 

competition. Government has decided to appoint a Committee to examine this range 

of issues and propose a modern Competition Law suitable for our conditions."42 

Likewise, a High-Level Committee on Competition Policy and Law was established 

under the chairmanship of Mr. Raghavan. The Committee presented its report on 22nd May 

2000 suggesting supplanting the MRTP Act with a cutting-edge rivalry law to foster rivalry 

and kill the enemy of profound practices in the economy. After counselling the partners, 

Competition Bill, 2001 was presented in the Parliament, which ultimately turned into the 

Competition Act, 2002. The reason for the Competition Act, as expressed in its preface, is:  

"An Act to provide, keeping in view of the economic development of the country, 

for the establishment of a Commission to prevent practices having adverse effect on 

competition, to promote and sustain competition in markets, to protect the interests 

                                                
41 Id. 

42 The Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969) 
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of consumers and to ensure freedom of trade carried on by other participants in 

markets, in India, and for matters connected therewith or incidental thereto."43 

3.1.11 COMPETITION COMMISSION OF INDIA AND ITS 

EVOLUTION  

The Commission was set up in October 2003; however, because of a lawful test on 

account of (BrahmDutt versus Union of India, (Writ Petition (Civil) 490 of 2003), it didn't 

turn out to be utterly operational till 2007. The Commission, during its underlying years, 

focussed its endeavours on backing activities. The Hon'ble Supreme Court discarded the writ 

with an observation that if a specialist body is to be made, it very well may be suitable to 

consider the creation of two separate bodies, one with an aptitude for advisory and regulatory 

functions and the other for adjudicatory functions, along with a redrafting body dependent on 

the principle of separation of forces perceived by the Constitution of India. The Amendment 

Act of 2007 made two separate bodies, to be specific, (a) the Commission as a seven-part 

(one chairperson and 2-6 members) master Body to function as a market regulator for 

forestalling and controlling enemy of profound practices in the country and to carry on the 

advisory and backing functions in its job as a regulator; and(b) the Competition Appellate 

Tribunal (COMPAT) as a three-part quasi-judicial body to hear and discard offers against any 

direction gave or decision made or request passed by the Commission.  

Further, as per an amendment, with impact from 14 October 2009, every single 

forthcoming case and forthcoming investigations were moved to COMPAT and CCI 

individually from the MRTP Commission while the MRTP Act was cancelled. The 

considerable provisions, specifically, Anti-serious arrangements (Section 3) and abuse of 

prevailing position (Section 4), came into power on twentieth May 2009. The provisions 

identifying with 'Regulation of Combinations' (sections 5 and 6) came into force on first June 

2011.44 

The Commission contains the Chairperson and six members. As of 31st March 2016, 

it has considered over 700 cases identified with section 3 and section 4, for example, hostile 

to profound arrangements or potentially maltreatment of predominance (See Appendix 1 for 

                                                

43 The Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969) 

 

44 The Monopolies and Restrictive Trade Practices Act, 1969 (54 of 1969) 
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subtleties). These cases are from different areas going from land, drugs, concrete, steel, 

common aviation, and commodities. More than 50% of cases documented with the 

Commission under Section 3 and 4 of the Act45 were not considered fit for investigation and, 

in this way, were shut at the first sight stage. The cases researched and settled upon relating 

to massive undertakings, exchange associations, including the public area. If there should be 

an occurrence of consolidations and acquisitions under section 6, since 2011,46 nearly (400) 

sees have been gotten with over 99.9% combinations affirmed in under 21 days. 

 

 

Fig: 3.3 Now let us talk about the Bidding ring, which still prevails, and how to 

resolve this issue; 

 

 

                                                
45 Id., 

46 Id., 

Page 54 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

3.1.12 WHAT IS BIDDING RING? 

A bidding ring is a group of individuals or businesses that collude to keep low the 

prices of assets for sale at auction by not bidding against each other. Bidding rings are a form 

of collusion to help each member obtain the best price to exclude non-members. Members of 

a bidding ring profit by winning auction items at suppressed prices in the legal, public 

auction and then re-auctioning them later in a private auction made up of the bidding ring 

members. The ring's members share in the profits from the private auction. It is illegal to 

participate in a bidding ring. As such, the seller of any item targeted by a bidding ring has the 

right to invalidate any auction results. A bidding ring is also known as a "bid ring," an 

"auction ring," or a "bidding pool."47 

3.1.13 BREAKING DOWN BIDDING RING 

Bidding rings are most normally found in auctions in which every bidder knows the 

character of different bidders. Such open auctions increment the possibility that a bidding 

ring will shape. Bidding rings consent to offer against just the bidders that are not a piece of 

the ring. Such conduct debilitates rivalry and smothers costs. Bidding rings may likewise be 

utilized to prop up the price of an auction thing. Such training includes a fake offer made by a 

bidder who has nothing but a lousy confidence goal to win the bidding interaction. However, 

it is rather endeavouring to drive different bidders to pay more for a thing. A spurious offer is 

otherwise called a "shill" offer and is illegal. However, a few recommendations made under a 

save cost are not — mainly if that cost has been uncovered. 

3.1.14 BIDDING RING V. CARTELS ( AND BID-RIGGING) 

Members of a cartel cooperate (conspire) to restrict rivalry, hoping that this will build 

every one of the members' benefits. Such activities habitually include offer gear, in which 

cartel members connive to restrict rivalry and save costs for their merchandise or 

administrations high. Cartels might be found in the acquisition of merchandise and ventures. 

For instance, a gathering of paper providers may split neighbourhood districts among 

themselves and make a deal to avoid bidding against one another for government paper 

contracts. This has the impact of permitting the individual members the capacity to set higher 

                                                
47 http://casclaw.findlaw.com/us-supreme-court/466/2.html 
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agreement costs. Another alternative is to gather businesses' consent to turn when bidding for 

contracts, for individual members taking an interest in the agreement bidding and others not 

partaking by any means.  

For a cartel to work appropriately, the members should decide how to separate the 

additions produced using their exercises, set principles for authorizing the deal to avoid 

contending, limit membership and keep the Cartel's activities mystery—like in a cartel, 

keeping a bidding ring can be troublesome if countless members are partaking. As per the 

game hypothesis, every individual from the bidding ring or Cartel has a motivation to cheat 

in specific situations, which will permit the swindling part to get a more noteworthy extent of 

advantage. 

3.1.15 BIDDING RINGS AND REGULATION 

Bidding rules for auctions vary contingent upon the ward; however, most preclude 

bidding rings and faker offers. Nations that don't preclude bidding rings note that such 

activities that lead to anything other than a real offer may adversely affect an auction house's 

standing. This gives auctioneers a critical motivating force to recognize and diminish offer 

gear.  

Controllers endeavour to separate bidding rings by looking at the gatherings that 

interest auctions and how their offers differ over the long run. One choice is to endeavour to 

foresee which gatherings may take an interest in a bidding ring and afterward contrast this 

gathering with a gauge of non-plotting members. 

In order to understand the depth about the history of Bid-rigging which can also be 

called as Cartel let us elaborate more on the Context and purpose of cartels;48 

3.2 A HISTORICAL REVIEW; 

It is evident that cartels are the opposite of competing business entities. It is therefore 

interesting to study the socio political context which influences business rivals to form 

cartels. For this purpose, a historical review of three different jurisdictions will give an 

inkling of why cartels get formed and what possible reasons lead to their condemnation. We 

will first observe the U.S. jurisdiction-a historical review of its cartelization will enable us to 

                                                
48 https://www.gov.uk/govemmentpublications  
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get an idea of the socio-political context that fostered and later denounced cartels. The other 

two jurisdictions to be studied will be Germany and Japan.49 These two countries were 

historically regarded as highly cartelized. It will thus be informative to examine the socio 

political situations in these countries that encouraged cartelization. 

3.2.1 U.S. AND CARTELS 

In the U.S., a unique socio-political and economic scenario fashioned its response to 

the cartels. To begin with, historically the common law doctrine of restraint of trade, 

advocating freedom of the individual to trade, was exported by the English to their American 

colonies. Soon this belief in freedom to trade and free competition became part of the United 

States legal system.50 There was an unwavering belief in the spirit of free competition within 

the American society. Being largely a society of small entrepreneurs and farmers, there was 

an overwhelming aversion towards authoritarianism and trade monopolies."51 

This belief in social, economic and political laissez-faire ensured that individuals 

competed freely and without restraint. There was thus an environment of freedom of contract, 

of trade and of unrestrained individual competition52. Competition and not cooperation was 

part of the American way of life. The increasing economic prosperity was accompanied by 

technological improvements and innovations. As a result, means of communications like 

railways and telegraph, witnessed dramatic improvements. These developments resulted in 

the opening of wider markets, creating a large single domestic market."53 

The creation of a large domestic market resulted in dramatic developments in the way 

business was being done. Business enterprises, which were earlier operated by owners, were 

transformed into large corporate structures operated by managers. Consequent to this 

transformation, managers became the principle decision makers, thereby relegating the 

owners to the fringes of the corporate structures.54 The new corporate structures emphasized 

the need for centrally managed corporations that would strive to achieve economies of 

                                                
49 https://doi.org/10.1017/S0026749X17000580  
50 Mark R. Joelson, An International Antitrust Primer: A Guide to the Operation of United States, European 

Union and Other Key Competition Laws in the Global Economy 3" ed. (Kluwer Law International, 2006) 2. 

51 Richard Hofstadter, 'What Happened to the Antitrust Movement in The Political Economy of the Sherman 

Act: The First One Hundred Years, ed. E. Thomas Sullivan. (OUP, 1991), 20-31. 

52 Id. 17. 

53 Motta (n 10 of Chapter 1) 1-3. 
54 Tony A. Freyer, Regulating Big Business: Antitrust in Great Britain and America 1880-1990 (CUP, 1992), 

1-10. 

Page 57 of 113

http://www.lawpublicus.com/
https://doi.org/10.1017/S0026749X17000580


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

scale.55 Consequently, importance was given to the bigness of the corporation, capable of 

mass production. The incentive to achieve size was the huge domestic market that these 

corporations tried to capture through cut throat competition. 

In their efforts to be ahead of the competition, the corporations followed an integrated 

business model. Thus, the giant corporations built efficient marketing organizations 

controlling their buying and selling, as well as controlling the means of production and 

channels of distribution. As a result, they slowly pushed small enterprises to the brink of 

extinction. Thus, there was a shift in American capitalism from that which emphasized 

individual entrepreneurial skills to that which emphasized managerial capitalism.56 The 

growth of these big corporations led to their inevitable dominance of the market and the 

whittling down of free competition. 

The first to undergo consolidation were the railways. It was believed that a large 

railway system will run more efficiently than small ones. Further, the cost of establishing and 

running the railways were so high that competition was felt to be ruinous to the interest of the 

industry.57 Thus, economies of scale were the credo for running the railways. Nonetheless, 

the consolidation of the railways turned them into monopolies that rigged prices and charged 

the public heavily in order to ensure profitable returns on investments.58 These tactics of the 

railways adversely affected the American farmers, among others-they had to pay excessive 

railroad freight charges for transporting their produce.59 

As a result, organized movements started protesting the exploitative practices of the 

railways. These movements, collectively known as the Granger movement, primarily 

demanded government intervention through anti-monopoly legislations.60 The creation of 

trusts finally caused the U.S. Congress to legislatively intervene against cartels. As noted 

from the above review, the main problem facing the small entrepreneurs and the end user 

consumers in the U.S. was that of monopoly of the giant corporations. One of the methods by 

                                                
55 Economies of scale refer to the reduction in the per unit cost of manufacture through expansion of the scale 

of the firm's operation.  

56 See generally Butler Shaffer, In Restraint of Trade: The Business Campaign against Competition 1918-1938 

(Associated University Presses, 1997). 

57 Charles R. Geisst, Monopolies in America: Empire Builders & Their Enemies From Jay Gould to Bill Gates 

(OUP, 2000), 15. 

58 Id.,18 
59 Id.,21 

60 Id.  
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which the corporations increased their size was through mergers.61 In order to beat their 

competitors, the corporations indulged in price cutting. 

As a result of excessive price cutting, it was felt that the industry which involved 

heavy capital investments and huge fixed costs will suffer. Therefore, the American 

corporations started entering into pooling agreements. Through these agreements, the 

minimum price was fixed so as to ensure profits. In the U.S., pooling agreements were not 

legally enforceable. Therefore, the corporations devised a new form of doing business in the 

guise of trusts.62 John D. Rockefeller pioneered the idea of business trusts which were 

legally enforceable under the common law."63 As a result, the Standard Oil Trust was 

created, controlling the stock certificates and voting rights of over forty companies.64 Even 

before the formation of the Standard Oil Trust, Rockefeller had convinced other smaller oil 

refineries to enter into a cartel agreement with the railways. The purpose of such agreements 

understandably was to ensure that the oil companies had to pay the cheapest possible freight 

charges for transporting their goods. The formation of the Standard Oil Trust was the next 

logical step in this game of maximizing profits.65 

These exploitative tactics of the big companies in collusion with the railways 

continued to hurt the farmers. Though the Granger movement had been successful in 

convincing certain state legislatures to regulate the railways, the trust remained in the loose. 

Finally, under pressure from the farmers, the federal government of the U.S. passed the 

Interstate Commerce Act. However, it was not meant to regulate trusts.66 The growing 

power of trusts was soon regarded as a threat to democracy and good governance. The 

legislators in the U.S. realized that they had to act to deal with the trusts. The common law 

doctrine of restraint of trade, which had been successfully used against private restraints and 

other restrictive practices, could not counter the trusts. Hence in 1890, the Sherman Act, 

                                                
61 Id  

62 William A. Wines, Ethics, Law and Business (Routledge, 2006), 235-236. 

63 A trust is a concept whereby the owner of the property, by agreement, transfers the legal title to a person 

called the trustee. The trustee is to manage the property for the benefit of a third party called the beneficiary. 

This kind of an agreement suited the interests of big corporations like Standard Oil as it helped in maximizing 

profits and reducing cut throat competition. 

64 See Paul S. Boyer and others, The Enduring Vision: A History of the American People, 6 ed. Vol.2 

(Wadsworth Cengage Learning, 2010), 409. 

65 Id., 409. 
66 The Interstate Commerce Act was passed to regulate the railways that were using discriminatory pricing 

tactics to exploit farmers, small entrepreneurs and end user consumers.  
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bearing the name of Senator John Sherman of Ohio, was passed. The Sherman Act till date is 

regarded as the 'Magna Carta' of all anti-trust movements.67 

On reviewing the scenario in the U.S., it is evident that trusts were a greater problem 

in the U.S. than cartels. While both cartels and trusts are examples of cooperation, they each 

have their distinctive features. As explained before. cartels are the most obvious forms of 

cooperation wherein markets and prices are fixed by agreement amongst the competing firms. 

In the case of business trusts, there is one shell company that decides on behalf of all the 

member companies. Nonetheless, since both cartels and trusts harmed the end user 

consumers, the farmers and the small entrepreneurs, there was a gradual realization to bring 

in regulations. The size of the corporation was not the problem because they provided 

benefits to the larger public. The problem was with their exploitative tactics which 

overshadowed the benefits. On the whole, the unique socio-economic and political events 

within the U.S. shaped its legislative attitude towards cooperation, competition and consumer 

interest. 

3.2.2 CARTELS AND CONSUMERS INTERESTS IN THE USA 

The Sherman Act and cartels:  

The consumer movement forced legal intervention in the US against trusts which 

were the cartels of America. The legislation that epitomizes this intervention is the Sherman 

Act (in the future called the Act). The Sherman bill, as envisioned and mentored by Senator 

John Sherman of Ohio, had the following operative language: 

"That all arrangements, contracts, agreements, trusts, or combinations... made with 

a view, or which tend to prevent full and free competition... Alternatively, which 

tend to advance the cost to the consumer...are hereby declared to be against public 

policy, unlawful, and void'." (DASGUPTA, 2014) 68 

After several sessions of debate in the US Congress, this anti-crust bill was referred to 

a committee for further deliberations. The outcome was a new bill substituting Senator 

Sherman's bill. The language of this new bill was utterly different from the original. For 

example, the words 'full and free competition' and cost to the consumer' replaced with 

                                                
67 See David J. Gerber, Global Competition: Law, Markets and Globalization (OUP, 2010), 123. 
68 Rudolph J.R. Peritz, Competition Policy in America: History, Rhetoric, Law, revised edition, (OUP, 2000), 

13. 
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contract... in restraint of trade' and 'monopolize or attempt to monopolize...trade.69 The new 

bill was passed by the 51st Congress without an elaborate debate, bringing into existence the 

Sherman Act of 1890.70  

Bork argues that this drastic difference in the language between the original bill (as 

proposed by Senator Sherman) and the new bill (which got enacted) did not affect the Act's 

'consumer welfare' value.71 Peritz however, argues that neither 'history nor logic' supports 

the view that the Act embodied the consumer welfare policy as envisioned under the original 

bill.72 

On the contrary, what came forth as a common concern between the original bill's 

supporters and opponents was to ensure that all commercial endeavours’ should lead to ‘fair 

price’.73 Senator Sherman was concerned about the harmful effect of combinations like 

cartels on consumers. These concerns were patterned on the lines that cartels will lead to 

higher prices and a lack of consumer choices. They were also based on the superior 

bargaining power of large combinations like cartels against the consumer or small 

businesses.74 As argued above, this concern for bargaining power justifies a pro-consumer 

approach in anti-cartel regulation. 

On the other hand, the opponents sought the enforceability of agreements in reasonable 

restraints that would protect fair prices for the producers in the ‘face of ruinous 

competition’.75 Peritz notes that the opponents of the original bill harped on an individual's 

liberty to enter into private agreements.76 This emphasis on liberty to enter into a contract is 

akin to the classical contract argument which emphasized the sanctity of contracts based on 

procedural fairness disregarding the issues concerning substantive fairness arising out of 

inequality of bargaining power.77 This insistence on the liberty to enter into private contracts 

impliedly justified price-fixing cartels. The argument also favoured the producers as against 

                                                
69 Id., 13-14. 

70 Id., 14. 

71 Robert H. Bork, 'Legislative Intent and the Policy of the Sherman Act', Journal of Law and Economics 7, 11 
(Oct. 1966): 9. 

72 Rudolph J.R. Peritz (n 2) 14. 

73 Id., 17 

74 Id., 15. 

75 Id. 

76 Id., 16  
77 See e.g. Richard Stone, The Modern Law of Contract (8"edn. Routledge-Cavendish, 2009) 469-470; See also Mindy 

Chen-Wishart, 'The O'Brien Principle and Substantive Unfairness' (1997) 56:1 The Cambridge law Journal 60; See also 
Ewan Mckerndrick, Contract law-Text, Cases, And Materials (2d ed. OUP, 2005) 792  
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the end consumers and other groups with lesser bargaining power. This divided Congress that 

passed the 1890 Act, uncertain about the contours of the new legislation.  

There were, however, two unique features that became an inseparable part of the Act. 

These were the (a) threat of imprisonment and the power of the government to confiscate 

property in cases of cartels and other combinations and (b) the remedy of treble damages 

available to the injured party (including the third party). These remedies proved that, 

notwithstanding the debate, there was an undisputed realization that anti-competitive 

behaviour causes harm.78 The mix of civil and criminal penalties and the usage of the 

common law language make the 1890 Act a unique piece of legislation. However, with 

Congress being divided in its understanding of the Act's role, it was left to the US courts to 

come up with norms. Thus, the US courts were required to play around with a sparsely 

drafted statute and determine the approach that was appropriate towards cartels.79 The US 

Supreme Court was responsible for developing the theoretical framework within which the 

cartels had to be dealt with. 

3.3 EU INSTITUITIONS 

The EU comprises the European Parliament, the European Council, the European 

Union, the Commission, the Court of Justice of the EU, the European Central Bank, and the 

Auditors' Court. However, the European Parliament, the Council of the European Union, and 

the European Commission produce the policies and the law applicable across the EU. The 

Court of Justice of the EU plays the role of upholding the EU law rule and is assisted by the 

General Court (earlier called the Court of First Instance). In the order of hierarchy and 

importance, both the European Parliament and the European Union Council occupy a place 

of equal importance. Both the institutions exist to complement each other in the matter of 

framing policies and enacting laws. 

The European Parliament is a directly elected body having representatives from all 

twenty-seven member countries. Along with the European Union Council, the European 

Parliament is empowered to adopt, in a procedure known as 'co-decision,' draft legislation 

proposed by the European Commission. The European Parliament also has the power to force 

the European Commission to resign. When it comes to formulating and adopting the EU 

                                                
78 Rudolph J.R. Peritz (n 2) 25-26. The original section 7 of the Act, which provided for treble damages later got converted 
into the Clayton Act with further amendments.  
79 Gerber (n 31of Chapter 2) 123-124 
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competition laws, the European Parliament must be consulted by the Council of the European 

Union.80 In other words, the European Parliament is assigned the role of a consultant and not 

that of a framer as far as the EU competition law is concerned. The responsibility and power 

to frame EU competition laws have been vested with the European Union Council. 

Therefore, the Council of the European Union becomes the highest legislative body 

for formulating EU competition laws. As mentioned above, this function will have to be 

discharged in consultation with the European Parliament. In its role as a legislature, the 

Council of European Union is assisted by the European Commission. The Council of the 

European Union thus vets the various proposals on competition and issues regulations or 

directives for ensuring compliance with the prohibitions laid down in Article 101(1) and 

Article 102 by making provision for fines and periodic penalty payments besides,81 the 

Council of the European Union also defines the scope of Articles 101 and 102 as well as the 

respective function of the European Commission and the Court of Justice of the European 

Union. Of the two, i.e., the European Commission and the Court of Justice of the European 

Union, it is the former responsible for the enforcement of the competition laws. So the 

European Commission is the executive branch and is responsible for administering the anti-

cartel laws. One, however, needs to note that the competition laws form only a part of the 

several other laws that the European Commission has to enforce. The European Commission, 

as an institution, essentially comprises 27 Commissioners (from each member country of the 

EU) and several thousand civil servants, who together are split into several departments 

called the Director-General and Services. Competition thus is the subject matter of one such 

Director-General and Services (in other words, department). 

Through the respective Director General and Services, the Commission prepares the 

proposals for legislative acts, viz., regulations, directives, and decisions, relating to various 

fields. Only the European Commission has legislative initiative within the EU, thereby 

ensuring that no legislation originates from the legislative branches of the EU. In addition to 

the monopoly over-preparing formal proposals for legislation, the European Commission also 

has the sole power to ensure the legislation's implementation. Further, the European 

Commission also holds executive power along with the Council of European Union. The 

Court of Justice of the European Union comprises the entire judicial system of the EU. The 

                                                
80 See The Treaty of Lisbon (n 4) Article 103 (1) (It states that, ‘the appropriate regulations or directives to give 

effect to the principles set out in Articles 101 and 102 shall be laid down by the Council, on a proposal from the 
Commission and after consulting the European Parliament'.) 

81 The Treaty of Lisbon (n 4) Article 103 (2) (a). 
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European Court of Justice, the General Court, and the Civil Service Tribunal form part of this 

system. 

The Court of Justice of the European Union tests the legality of the EU laws, ensures 

that the EU laws are appropriately interpreted and applied, that the member states observe the 

EU laws, and interprets the EU law at the various nationals' request courts and tribunals. Of 

the three wings of the Court of Justice of the European Union, the Civil Service Tribunal, as 

the name suggests, is created primarily to deal with disputes between the EU and its civil 

service. On the other hand, the General Court is the Court of First Instance, from whose 

decision appeal lies at the east wing of this institution, viz., the European Court of Justice. 

Having briefly discussed the various EU institutions, we will now move on to an in-depth 

study of the area of EU competition law in connection with the regulation of cartels and 

protection of consumer interests. 

Historically, cartels were regarded as an accepted practice of doing business in 

Europe. The Second World War and the US's dominance in world politics forced the 

European nations to rethink their approach to cartels. Therefore, clause 1 and clause 2 of 

Article 101 (formerly Article 81/ Article 85) of the EU Treaty (Lisbon) lay down the law for 

dealing with the EU's cartels. As stated before, it is the European Commission that is 

responsible for enforcing these Articles. It was, however, only during the late 1960s that the 

European Commission became active in taking action against cartels. The enforcement 

machinery gained further momentum in the 1980s and the 1990s. At present, the European 

Commission's cartel regulation aims at maximum deterrence of cartels.82  

The European Commission's jurisprudence on cartels has evolved over the years, 

thereby establishing norms subject to which a cartel is declared illegal.83 As mentioned 

above, clauses 1 and 2 of Article 101 define the practices prohibited by EU law. Article 101, 

thus, is the embodiment of the common objectives stated in the Preamble of the Lisbon 

Treaty. The Lisbon Treaty's Preamble emphasizes the need to have an internal market for 

furthering economic integration and economic progress.84 

 

                                                
82 Christopher Harding and Julian Joshua (n 11 of Chapter 1) 117-119. 
83 See generally http://ec.europa.eu/competition/cartels/overview/index_en.html  

84 See The Treaty of Lisbon (n 4), the Preamble. 

Page 64 of 113

http://www.lawpublicus.com/
http://ec.europa.eu/competition/cartels/overview/index_en.html


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

3.3.1 EU CARTEL LAW  

To begin with, Article 101, clause 1 provides that. 

''all agreements between undertakings, decisions by associations of undertakings 

and concerted practices which may affect trade between the Member States and 

which have as their object or effect the prevention, restriction or distortion of 

competition within the common market..."85 (DASGUPTA, 2014) 

This formulation of the anti-competitive principle is wide enough to cover all kinds of 

transactions that distort the competitive process. Accordingly, all anti-cartel measures are 

based on this Article. In particular, sub-clause (a) of Article 101, clause 1 mentions fixing of 

prices 'directly or indirectly’ as one of the proscribed activities.86 Furthermore, sub-clauses 

(b) and (c) of Article 101, clause 1 appear to complete the picture so far as anti-cartel 

measures are concerned.87 Therefore, any arrangement relating to price-fixing and market 

sharing and sharing of customers and products or just products or imposing quotas or rigging 

bid or exchange of information has been included in cartels' definition.88  

Undertaking, associations of undertakings: Meaning 

Undertaking 

To fall foul of Article 101, clause 1, it has to be established that there is an 

''agreement between ''undertakings or that there exist concerted practices''. Importantly, these 

''agreements'' or ''concerted practices should fix prices or ''any other trading conditions. 

Accordingly, the European Competition Commission and the various EU courts have 

interpreted these terms to determine the existence of a cartel.89 To begin, the scope of the 

term ''undertaking has to be understood before determining the scope of the other terms. This 

is so because, as is evident, Article 101, clause 1 applies only to anti-competitive practices 

carried on by undertakings or associations of undertakings. As maintained by the European 

Court of Justice 

                                                
85  Article 101 (1).  

86  Id. 

87 Article 101 (1). 

88 Van Bael and Bellis, Competition Law of the European Community, 5th ed. (Kluwer Law International, 
2010), 341. 
89 Jonathan Faull and Ali Nickpay (n 14) 188. 
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''in the context of competition law...the concept of an undertaking encompasses 

every entity engaged in an economic activity, regardless of the legal status of the 

entity and how it is financed...''90  

The determination of whether an entity is an undertaking or not depends upon 

whether it carries on economic activity or not. Therefore, the applicability of the competition 

law in general and cartel laws mainly depends upon the interpretation given to the nature of 

the EU courts' activity. Thus, for example, in Federación Española de Empresas de 

Tecnologia Sanitaria (FENIN) v. Commission of the European Communities,91 the 

European Court of Justice held that 

''purchases intended for use in noneconomic activities are... not subject to 

competition law... a purchase falls within the scope of competition law only in so 

far as it forms part of the exercise of an economic activity...''92 (DASGUPTA, 

2014) 

This reflected the sentiment of the Court of First Instance, which declared that only 

the act of selling goods and services in a given market amounts to economic activity and not 

the act of purchasing-the act of purchasing has to be necessarily evaluated with the 

subsequent actions to which the purchased goods are put to. If they are put to economic use, 

i.e., further offered to be sold in a given market, it will be regarded as part of the economic 

activity.93 

                                                
90 Case C-41/90, Klaus Höfner and Fritz Elser v. Macrotron GmbH, (1991) ECR I-1979, at 21. The case dealt 

with the issue of monopoly conferred on a public employment agency by the state for the purpose of 

procurement of employment. The specific question raised was whether the public employment agency is 

amenable to EU competition laws, notwithstanding the statutory monopoly granted to it by the national law. It 

was in this context that the European Court of Justice had to define the word 'undertaking' as understood under 

EU competition law. The Court held that employment procurement is an economic activity. 

91 Case C-205/03, [2006] ECR I-06295. 
92 Id., 64-65 
93 See also Case T-319/99, FENIN v. Commission of the European Communities, [2003] ECR II 357 at 36. The 

case involved a complaint against twenty-six public bodies, including three ministries, which ran the national 

health system (Sistema Nacional de Salud) ('the SNS') on the ground that they were abusing their dominant 

position. This in effect was a breach of the EU competition law. The complaint was rejected by the EU 

authorities, i.e., the EU Competition Commission, on the ground that the SNS management bodies were not an 

undertaking within the meaning of the EU competition law as they were not carrying on any economic activity. 

The complaint was filed by FENIN which was an association the majority of the undertaking which market 

medical goods and equipment, particularly of medical instruments, used in Spanish hospitals. The members of 

that association sold 1o the those goods, inter alia, to the SNS management bodies. The sale of medical goods 

and the SNS equipment to management bodies represented more than 80% of the turnover for the undertakings 

who were members of FENN. FENIN alleged that since the SNS bodies have a dominant in the Spanish market 
for medical goods and equipment, FENIN could not exercise any commercial pressure. It was in this context 

that the Court of First position Instance held that mere purchasing of medical goods and equipment from FENIN 

Page 66 of 113

http://www.lawpublicus.com/


www.Lawpublicus.com                                                                               Volume 1 Issue 5 

 

Therefore, it is evident that the determination of economic activity depends on the 

purpose to which the original goods and services are put to. For this reason, mere buying for 

consumption is not an economic activity unless it is subsequently used to further economic 

activity. The EU courts have also upheld that if economic activity were inseparable from 

public service/exercise of public powers, it would fall outside the EU competition law's 

ambit.94 It follows that if the economic activity can be severed from the exercise of the 

public power/ public service, the entity will be an undertaking according to the EU 

competition law.95 Consequently, in the Sistemi case,96 the Court of First Instance/the 

General Court found that of the various activities of the Eurocontrol challenged as being anti-

competitive, only one could be regarded as an economic activity. The court found that. 

''the activity of assisting the national administrations is separable from 

Eurocontrol's tasks of air space management and development of air safety'', 

(DASGUPTA, 2014)  

To bring the said activity out of the ambit of the public service task of Eurocontrol, 

the Court of First Instance had to underline its economic nature. It thus declared that the 

''activity of assistance is...in no way an activity which is essential or even 

indispensable to ensuring the safety of air 3ion''97. (DASGUPTA, 2014) 

                                                                                                                                                  
did not render the activity of SNS as an economic activity for the they were providing the medical service free 

of cho purpose of EU competition law, However, the ECJ reversed this finding, though upholding the definition 

of economic activity, given by the Court of First Instance. The ECJ noted that the Colour of First Insr Instance 

had failed to identify whether the private sector had a role to play in providing health care or whether it was 

purely within the control of the public health sector. Further, the dominance of the principle of solidarity in 

providing free health care also had to be looked into. The principle of solidarity is a fundamental principle of 

EU law which is used to exclude an activity from the ambit of the EU competition law on the ground that their 

pre-dominant objective is to provide social protection/security and benefit to the public. In this sense, the 
activity is regarded as a social and not an economic activity. Article 2 of the Treaty of Lisbon embodies the 

principle of solidarity as one of the values on which the EU is founded. See [2008) OJ C 115/17. 

94 See Case T-155/04, SELEX SistemiIntegratiSpAv. Commission of the European Communities, [2006] ECR 

II-4797. The case involved the question as to whether the challenged activities of Eurocontrol, i.e., 

standardization, research and development and assistance to the national administrations for air traffic 

management, are economic activities and that Eurocontrol must, therefore, be regarded as an undertaking within 

the meaning of Article 82 [102). 

95  Id., 54 (The Court of First Instance, i.e., the General Court holds that since the Treaty provisions on 

competition are applicable to the activities of an entity which can be severed from those in which it engages as a 

public authority, the various activities of an entity must be considered individually and the treatment of some of 

them as powers of a public authority does not mean that it must be concluded that the other activities are not 

economic".] 
96 Id.   

97 Id. 
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This conclusion was that the assistance was concerning the tendering procedure for 

procuring air traffic management equipment. Therefore, the impact on safety was only 

indirect. Further, since the assistance was offered only at the national administration's 

request, it was the same as offering goods or services in the market. Thereby, the act of 

assistance was economic activity.98 By relying on past cases, the court held that  

''the fact that activities are normally entrusted to public offices cannot affect the 

economic nature of such activities, since they have not always been, and are not 

necessarily, carried out by public entities... in this case, this means that the fact that 

the services in question are not at the current time offered by private undertakings 

does not prevent their being described as an economic activity, since private entities 

can carry them out''.99 (DASGUPTA, 2014) 

However, the European Court of Justice revised the finding of the Court of First 

Instance. It held that assisting with national administrations was typical to a public authority 

and cannot be regarded as an economic activity. After referring to the various provisions of 

the Convention on the Safety of Air Navigation, which confers power on Eurocontrol, the 

court declared that 

''in order for there to be a connection with the exercise of public powers, it is not 

necessary for the activity concerned to be essential of indispensable to ensuring the 

safety of air navigation, since what matters is that the activity is connected with the 

maintenance and development of air navigation safety, which constitute public 

powers''100. (DASGUPTA, 2014) 

Criticizing the Court of First Instance for having erred in law and declared that since 

the act of assisting governments for maintaining air safety is an exercise of public power and 

hence not in itself an economic activity, the Euro control cannot, therefore, be regarded as an 

undertaking for Article 101 and 102.101 In the end, though, the judgment of the Court of 

                                                
98 Id. 

99 Id. 
100 Case C-113/07, SELEX Sistemi IntegratiSpA y Commission of the European Communities and 
Organisation Européenne pour la Sécurité de la Navigation Aérienne (Eurocontrol), (2009]| ECR I-2207, at 79.  

101 Id.  
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First Instance was merely revised and not set aside, as the well-founding of that court were 

''well founded in law''.102 

3.4 U.K CARTELISATION  

The Competition and Markets Authority (CMA) can force fines of up to 10% of an 

endeavor's worldwide turnover in the last monetary year for a break of the UK competition 

rules denying cartels and prohibitive arrangements (Chapter I disallowance of the 

Competition Act 1998).  

Organizations that uncover the presence of cartels to the CMA can profit by either 

complete insusceptibility (if they are the first to approach) or a decrease of the fine to be 

forced under the CMA's mercy strategy. A mercy candidate should uncover the cartel's full 

subtleties, stop their inclusion, and co-work completely with the CMA's examination.  

In non-cartel cases, the CMA may consent to end its examination (without arriving at 

a conventional encroachment choice or forcing fines) by tolerating the gatherings' 

responsibilities expecting them to change their practices.  

Outsiders, who have endured misfortune because of activity that penetrates the 

competition rules, can bring private harm activities under public courts' watchful eye. Any 

understanding which encroaches on the Chapter I forbiddance will be naturally void. 

Consequently, it is preposterous to expect to depend on such an arrangement to sue the other 

party to the understanding. An individual, who is being sued for penetration of a legally 

binding term, may depend on its deficiency under Chapter I as a safeguard.  

People who are seen as blameworthy of a cartel offense (under the Enterprise Act 

2002) can be detained for as long as five years. Likewise, an overseer of an organization, 

which submits a break of competition law, can be precluded for as long as 15 years if the 

court thinks that their lead as a chief makes them unsuitable to be worried in the 

administration of an organization. 

 

 

                                                
102 Case C-113/07 (n 34) 83.  
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CHAPTER 4 

ANTI-CARTEL INITIATIVES- ROLE OF STATES 

CONTEXT: 

Antitrust or Competition laws' fundamental objective is to promote Competition by 

prohibiting anti-competitive behavior and unfair business practices on the part of the business 

enterprises. The anti-competitive agreements among the business competitors, such as price-

fixing and market allocation agreements, result in restraint of trade, and they are considered 

pernicious to the trade competition. The anti-competitive business agreements are like 

"Vertical or Horizontal" agreements. The vertical contracts impose restrictions by one party 

on another at different levels of the supply chain or production process. The horizontal 

agreements represent an anti-competitive understanding between the business firms having 

market dominance. 

4.1 ANTI-CARTEL INITIATIVES - ROLE OF STATES. 

To check the cartels' anti-competitive activities, countries all over the world are 

making serious efforts by way of enactment of laws based on suitable competition policies. 

The anti-cartel enforcement program handled by the countries in the world involves imposing 

severe penalties. The enforcement drive against the cartels, especially the brutal core cartels 

that resort to price-fixing and other anti-competitive activities, is the government's primary 

concern in the countries like the US, UK, other EU countries, Canada, Australia, Brazil, etc. 

The Organization for Economic and Cultural Development (OECD) has also taken the lead in 

its crusade against the cartels. In the detection of cartels, various tools and techniques are 

employed by the countries by way of encouraging whistle-blowers to divulge information 

about the cartels. 

The expansion of international commercial activity is associated with the rise in anti-

competitive business practices. The anti-cartel enforcement drive undertaken by the 

Governments of some countries like Canada, the UK, Japan, and Australia brought the 

offshore cartel participants under control. Still, they are encountered with problems like 

asserting national jurisdictions over the international cartels' participants and the access to the 

offshore evidence to establish the pieces of evidence. These problems have been reduced by 
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the forging of international cooperation and supervision through Mutual Legal Assistance 

Treaties and Competition Cooperation agreements among the countries. However, the 

jurisdictional obstacles, especially fixing personal jurisdictions over the participants in a 

cartel, are still a concern in enforcement. 

In India, the Competition Act, 2002 prohibits anti-competitive agreements that 

include cartels. The Competition Commission can impose penalties and punishments to the 

offenders who indulge in anti-competitive agreements. Following the provisions of Section 3 

(3) of the Indian Competition Act, 2002, anti-competitive agreements among cartels that 

partake in the same or equivalent exchange in commodities or the provision of services are 

prohibited in India for activities like (i) determining purchase or sale price (Sec 3 (3a)), (ii) 

limiting or controlling production/supply, markets, technical development, investment, or 

provision of services (Sec 3 (3b)); (iii) sharing of market or sharing of the source of 

production by allocation of geographical areas, several customers, types of goods or services, 

(Sec 3(3c)) and (iv) resorting to bid-rigging or collective bidding (Sec 3 (3d)). 

4.2 Consequent to the Anti-trust Cases like Microsoft and Intel, the US 

Antitrust Division resorted to aggressive investigation and criminal prosecution 

against international cartels involved in unfair activities like price-fixing. The Securities 

Exchange Corporation (SEC) in the US acquired more powers under the new Sarbanes-Oxley 

legislation to investigate the cases that are related to material violation of the security laws on 

the part of the corporate entities or breach of fiduciary duty or similar violations made by any 

employee or agent of the corporate business entity. 

Effective leniency policy is adopted for controlling cartel activity in the European 

Union by imposing substantial sanctions in the form of corporate fines apart from the 

imprisonment of individuals and private enforcement. The optimal deterrence would be 

achieved by the imposition of a higher amount of penalties that may even exceed the 

European Commission's statutory 10% annual turnover cap so that the effect of collusion 

outweighs the benefits derived by the firms.  
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4.2.1 UNITED STATES: 

The paper "Foreign to Foreign Claims in Antitrust Matters" is a legal commentary on 

the famous vitamins cases, a milestone in the competition jurisprudence. It primarily focuses 

on jurisdictional issues that have a significant bearing on the outcome of the cases. The US 

courts adopt a different approach to the case by invoking subject matter jurisdiction having 

either the element of injury for the plaintiff from the domestic effect or independent foreign 

harm. 

Unlike US law, the price-fixing agreements are not considered per se illegal by 

Canadian law. But, they are considered under "rule of reason" approach by the Canadian 

Courts. Moreover, there is no limitation period for prosecuting criminal conspiracy offenses. 

The article "International Cartel Enforcement: A Canadian Perspective" reveals an essential 

feature in Canadian Competition law, that any non-resident person/corporate cannot be 

served with a summon or other forms of the criminal process unless any particular provision 

in the relevant statute allows the services of summons outside the jurisdiction. 

The paper "Charting New Waters in International Cartel Prosecutions" highlights the 

changes in policies and strategies that the US Antitrust Division has been pursuing from 1996 

against the companies and their executives involved in international cartel offenses that 

victimized the American business and consumers. The author narrates the global trend 

towards greater individual accountability. Countries like Australia, Japan, Israel, and Ireland 

have revised their Competition Acts by incorporating prosecutions, imposition of penalties, 

and maximum punishment for cartel offenses. 

The paper "Obstruction of Justice in Cartel Investigations" is presented by the Sub-

Group-1 of International Competition Network (ICN). This paper highlights the nature of 

obstructions to justice, which is in the form of; 

(1) Tendering false statements, either oral or written, (2) Destroying or concealing or 

withholding the documents or information, and (3) Tampering of witness. 

The Group believes that the critical limiting factors for the prosecution of obstruction 

are (1) Lack of sufficient evidence to meet the burden for successful prosecution and (2) The 

decision of the Competition Authority not to expend resources to prosecute or not to pursue 

it. 
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In his article, "Curbing Corporate Collusion in Australia; The Role of Section 45A of 

the Trade Practices Act, 1974", the author opines that the positive impact of Section 45A of 

TPA can be evident from the less number of price-fixing cases that escape from penalties 

imposed by the Trade Practices Commission or the Federal Court. Except in cases where 

there is an availability of pieces of evidence utilizing hot documents' or 'smoking gun 

'evidence, in a majority of the judgments that relate to pricing fixing cases, a proper analysis 

is not made on the causes and effects of the agreements due to inadequate supply of 

information to the Courts. 

The Competition Act, 2002 of Ireland focuses on both the deterrence and 

compensation for cartel actions and price fixing' is viewed as theft under Irish Law. In his 

article, "Cartel Penalties and Damages in Ireland-Criminalisation & the Case for Custodial 

Sentences", the author, while analyzing the concept of "compensatory object" in respect of 

cartel offenses in Ireland, quoted the judgments of US Courts which state that only direct 

purchasers may recover the damages because of the administrative costs associated with a 

more accurate allocation. 

In his article "Combating Cartel in Markets- Issues and Challenges," he explains the 

salient features of the Indian Competition Act, 2002 (the Act) that has replaced the earlier 

Monopolies and Restrictive Trade Practices Act, 1969. While explaining various powers 

conferred on the Competition Commission, the author further suggests that to fight against 

the cartels, the Competition Authorities are to be armed with more extraordinary powers, 

bank upon 'Leniency Program' and adopt a high standard of proof and procedure. 

4.3 EUROPEAN UNION along with UK :  

In his paper "Fighting Hard Core Cartels," the author exposes the weak links in the 

Jamaica's Fair Competition Act (FCA), 1993 that hinder the progress of efficient and 

effective anti-cartel enforcement actions. This situation is attributed to certain limiting factors 

like weak legal framework, peculiarities relevant to small economies, inappropriate 

investigative tools, lack of proper public awareness about the harms caused by cartels, etc. 

In the article "Living with Cross-border Competition Challenges in the Absence of 

Global Competition Rules," the author explains the "effects doctrine" applied by the EU in 

the area of antitrust or Competition regulation. To empower the developing nations (with 
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weak competition regimes), the author suggests forming a Global competition agency, which 

may be a utopian idea. 

4.3.1 THE LEGITIMATE PREMISE OF THE CARTEL PROHIBITION IN THE UNITED 

KINGDOM IS SET OUT IN:  

Section 2 of the Competition Act 1998, which sets out the common offense for 

organizations (otherwise called the 'Chapter I prohibition); and  

Section 188 of the Enterprise Act 2002, which sets out the criminal offense for 

people.  

The Competition and Markets Authority (CMA) should likewise apply Article 101 of 

the Treaty on the Functioning of the European Union (TFEU) while applying the Chapter I 

prohibition to direct which may influence exchange between EU part states.  

The legitimate premise may change post-Brexit, contingent upon how the United 

Kingdom leaves the European Union. Under the now arranged withdrawal understanding, 

European competition laws will keep on applying for an underlying momentary period 

(initially proposed to end on 31 December 2020). If the Irish stopping board happens, the 

CMA will use arrangements reflecting those under the TFEU. As things remain, toward the 

finish of the temporary time frame, the CMA will not be needed to apply the competition 

arrangements under the TFEU.  

In case of a no-bargain Brexit, the CMA (or a concurrent controller) will, at this point 

don't make a difference Article 101 TFEU and will presently don't be dependent upon EU 

Regulation 1/2003. The lawful reason for the CMA (or another concurrent controller) will be 

the Chapter I prohibition just, subject to specific momentary standards as set out in the 

CMA's March 2019 "Direction on the CMA elements after a 'no arrangement' exit from the 

EU." 
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4.3.2  CARTELS IN THE EUROPEAN UNION AND THE UNITED 

KINGDOM: 

The review of the EU's response to cartels reveals that Article 101 clause 1 renders all 

cartels per se void. This is so because the object of cartels is regarded as anti-competitive. 

Consequently, under EU law, there is no need to establish the effect of the cartels. 

Technically though, a cartel can still escape the consequence of infringing Article 101, clause 

1, if the cartel can satisfy cumulatively the conditions prescribed under Article 101 clause 3. 

Nonetheless, the case law has established that a cartel may find it next to impossible to meet 

the requirements stipulated in Article 101, clause 3. One of the reasons for this is that Article 

101, clause 3 requires that the anti-competitive conduct pass on a fair share of the benefit to 

the consumers. For a cartel, this will inevitably mean a failure to satisfy the pro-competitive 

defense as required by Article 101, clause 3. 

Further, the EU law considers a broad spectrum of consumer interests when framing 

its anti-cartel response. This is illustrated by the fact that the definition of a 'consumer' is used 

by the Commission, which includes both intermediaries and end consumers, ensuring a 

middle-of-the-road approach, taking into account the various interest groups affected by the 

cartel conduct. The EU law's pro-consumer approach is further established by its declared 

policy of zero-tolerance towards crisis cartels. Under the EU law, Article 101, clause 3 may 

allow the Commission to grant block exemptions to specific horizontal cooperative 

arrangements. However, apart from such exemptions based on policy considerations, a crisis 

cartel will be treated like any other cartel. This is shown by the fact that EU Courts have 

consistently dismissed the claim of ruinous rivalry or crisis, which was used to defend the 

formation of a cartel. 

Further, the Commission has also shifted the burden of proof on to the cartels, who 

want to benefit from Article 101, clause 3, to establish the cartel's pro-competitive aspect. 

Finally, the per se void approach's effectiveness is enhanced by the Commission's fining 

policy, leniency program, the incorporation of private enforcement measures, and the 

settlement of adequate procedures. These four enforcement tactics are used by the EU 

Competition Commission to utilize its resources against cartels effectively. Given these 

conclusions, it is time to analyze the Indian response towards cartels. 
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4.4 INDIA: 

Section 2(c) of the Indian Competition Act, 2002 defines the cartel as an association 

of producers, sellers, distributors, traders, or service providers who by agreement among 

themselves limit, control, or attempt to control production, distribution, sale, or price of 

goods in trade or provision of services". 

The cartels are created by the anti-competitive horizontal agreements among the 

business enterprises. They pose a significant threat to Competition and ultimately tend to 

destroy free trade. The cartels are the secret agreements between the business firms to fix 

prices or share the markets between them. As such, the cartels are considered bad per se, 

affecting the economy of developing countries. When favorable conditions exist and under 

the circumstances when there are a few competitors in the market, the products are uniform. 

The communication channels exist between the members; the market is hit either by excess 

capacity or general recession. 

4.4.1. MRTP and anti-cartel measures: Poles apart? 

The government of India's response to the cartel problem was not specific-rather the 

attempt was to tackle specific anti-competitive issues afflicting the Indian economy at that 

time. It was for this reason that the government of India enacted the MRTP. The genesis of 

the MRTP was a concern for the growing income inequalities, with the economic wealth 

accumulating in the hands of a few large enterprises.103 The government of India, at the 

time, followed a command and control regime wherein it determined how the economic 

actors functioned. The government-controlled, at least to some extent, the allocation of raw 

material and production and the distribution and pricing of the finished products.104 The 

predominant economic philosophy that underlined such a government-controlled system was 

the curbing of monopoly.105 In real terms, it meant that legislative devices had to be used to 

                                                
103 See Amit Kapur, Manas Kumar Chaudhuri and Mansoor Ali Shoket, 'Competition Regulation: History, 

Insights and Issues for the Way Forward', 

http://articles.manupatra.com/PopOpenArticle.aspx?ID=ebaae57cb2aa43b7af9fac02df0a35b2&extsearch   

104 See Pradeep S. Mehta, 'Competition Law Regime in India: Evolution, Experience and Challenges, 

Horizons', Concurrences N° 1 (2006), 150-156, http://www.cuts-ccier.org/pdf/PDF-AR1.pdf    
105 See SVS Raghavan Committee Report (n 26 of Chapter 1) para 2.2.3.  
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prevent large industrial houses' dominance and prevent them from maximizing their profits at 

the cost of small enterprises and the public sector.106 

The Industries (Development and Regulation) Act, 1951 (from now on called IDRA), 

for example, was enacted by the government of India for regulating private investment 

through the licensing procedure.107 India's government set the criteria for issuing industrial 

licenses, thereby ensuring absolute control over the private investment pattern.108 Industrial 

license, therefore, was required for 

'the establishment of a new industrial undertaking, manufacturing of a new item by 

an existing undertaking, change of location of an industry, substantial expansion 

of existing capacity and for all other purposes.’109 

The MRTP was enacted further to strengthen these measures of the government of 

India. This furthered the command and control model of running the economy. Consequently, 

controlling or eliminating cartels was not on the horizon of the Indian olicymakers. Besides, 

the enactment of the MRTP was preceded by events that set the tone of the MRTP.110 

 

 

                                                
106 See Anurag K Agarwal, 'Competition Law in India: Need to go Slow and Steady', http:// 

www.iimahd.ernet.in/publications/data/2005-10-05anurag.pdf  
107 See 'Legal Aspects, Industrial Acts and Legislations: Industries (Development and Regulation) Act 1951', 

http://business.gov.in/legal_aspects/industries_act.php  

108 See Report of the Working Group on Competition Policy (commissioned by the Planning Commission, 

Government of India, 2007. The Working Group was headed by Vinod Dhall, then a member of the 

Competition Commission of India), 

http://planningcommission.nic.in/aboutus/committee/wrkgrp11/wgl1_cpolicy.pdf  
109 See Legal Aspects, Industrial Acts (n 6) ['The new industrial policy has liberalised this and exempted many 

industries from obtaining industrial licence. In today's scenario, only 6 categories of industries require industrial 

licencing under the Industries (Development and Regulation) Act, 1951 (IDRA). Such industries file an 
Industrial Entrepreneur Memoranda (IEM) with the Secretariat of Industrial Assistance (SIA), Department of 

Industrial Policy and Promotion to obtain an acknowledgement'.] See also Gurcharan Das, India Unbound', The 

American Spectator, 30 (July 2001), 34:6. Explaining the deleterious effect of the IDRA, Das notes that 'Large 

business houses set up parallel bureaucracies in Delhi to follow up on their files, organize bribes, and win 

licenses. If the entrepreneur did finally make a success of his enterprise, he was again in trouble. It was illegal to 

manufacture beyond the licensed capacity. We became the only country in the non-communist world where the 

production of goods sorely needed by people was punishable by law. In many cases the basic entrepreneurial 

decisions, such as the choice of technology and the size and location of plants, were taken away from risk-taking 

businessmen and made by bureaucrats. We, thus, killed at birth any hope for an industrial revolution.’ 

110 Sec generally Shiju Varghese Mazhuvanchery. "The Indian Competition Act: A Historical and 

Developmental Perspective, The Law and Development Review. 240-270 (2010) 3:2 

http://www.bepress.com/ldr/vol3/iss2/art8 Varghese notes that An understanding of the political undercurrents 

is highly useful in the analysis of the competition law that emerged'. 
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4.4.2 The socio-political context of MRTP 

As mentioned before, India's government had from the beginning decided to take a 

cautionary approach to the role of private enterprise in the Indian economy. This is evident 

from the IDRA and the first five-year plan. The intention to bring the private enterprise 

within the central government's control and supervision was clearly outlined.111 The 

Industrial Policy Resolution of 1956 reiterated this approach of the government of India.112 

Accordingly, in the 1956 policy, the government demarcated sectors wherein industries could 

be set up only by the public sector or state, with the private sector having only a secondary 

role.113 However, this command and control regime was severely tested during the 1960s 

when India got stuck in a severe financial crisis accompanied by political uncertainties. As 

Guha notes 

[t]o the historian, the late 1960s are reminiscent of the late 1940s, 

likewise a time of crisis and conflict, of resentment along the lines of class, 

religion, ethnicity, and region, of a center that seemed barely to hold'. 

 

In the face of these twin crises, the then Prime Minister Indira Gandhi adopted a pro-

poor stance wherein the public sector continued to dominate.114 She made her aversion to 

big businesses transparent by agreeing to appoint a monopolies commission and ban big 

businesses' entry into the consumer goods industries.115 This was the background against 

which the MRTP was introduced and the conditions that laid the foundation for India's 

competition law in general and anti-cartel law. 

                                                
111 See Francine R. Frankel, India's Political Economy: 1947-2004. 2d ed., (OUP, 2005), 94. See also the First 
Five Year Plan, 'Industrial Development and Policy-Chapter 29', 

http://planningcommission.nic.in/plans/planrel/fiveyr/default.html  
112 See The Industrial Policy Resolution, 1956. http://caindustry.nic.in/handbk/chap001.pdf  para 5, page 2. 

113 The 1956 policy classified industries into three categories. Industries in the first category were listed as 

Schedule A industries. The responsibility to develop these industries was exclusively entrusted to the State. 

Industries in the second category were listed as Schedule B industries. In these industries, the State will have a 

predominant role though the private enterprise was expected to supplement the efforts of the State'. The third 

category comprised the remaining industries wherein the private sector was expected to take the initiative. It 

was however made clear that the 'Industrial undertakings in the private sector have necessarily to fit into the 

framework of the social and economic policy of the State and will be subject to control and regulation in terms 

of the Industries (Development and Regulation) Act and other relevant legislation'. 
114 Id., 436. 

115 Id., 418. 
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The twin crisis resulted from successive monsoon failures, depleting foreign exchange 

reserves, shrinking foreign aid, famine-like situations, and high inflation rates, forcing India's 

government to search for solutions. One of the solutions that the then Prime Minister Indira 

Gandhi came up with was the passing of the MRTP in 1969.116 The provisions of the MRTP 

were based on the recommendations of several committees appointed by the government of 

India to look into the issue of concentration of economic power in the Indian market. The 

reports which acted as the foundation for MRTP were the Mahalanobis Committee Report on 

Distribution of Income and Levels of Living, 1964; the Monopolies Inquiry Commission 

Report, 1965; the Hazari Committee Report on Industrial Licensing Procedure, 1966 and the 

Industrial Licensing Policy Inquiry Committee Report, 1969.117 The thrust of these reports 

was on the effective way of controlling monopolist undertakings' growth, and the solution 

suggested was the creation of a Monopolies Commission.118 Understandably, the 1965 

report on monopolies was to become the main reference point to determine the scope of the 

MRTP.119 One thing that is clear from this discussion is that cartels were not to be the 

primary concern of the MRTP. 

4.4.3. The inquiry commission and cartels: Lack of focus? 

The Monopolies Inquiry Commission was appointed in 1964, with the mandate 

to   

‘inquire into the extent and effect of concentration of economic power in private 

hands and the prevalence of monopolistic and restrictive practices in essential 

sectors of economic activity...’120 

In this respect, the Monopolies Inquiry Committee was the first of its kind. The only 

Committee constituted India's government to study the concentration of economic power and 

monopoly and restrictive trade practices about industries.121 The Committee accordingly 

                                                
116 See generally Bipan Chandra, Mridula Mukherjee and Aditya Mukherjee, India After Independence: 1947-

2000, Fifth Impression ( Penguin Books India, 2002). 

117 See Abir Roy and Jayant Kumar, Competition Law in India (Eastern Law House, 2008) 

118 See Virendra Kumar, Committees and Commissions of India:1947–73, vol. 8:1967 (Concept Publishing 

Company, 1979). 

119 See Amitabh Kumar, "The Evolution of Competition Law in India', in Competition Law Today-Concepts, 

Issues, and the Law in Practice, Vinod Dhall, ed. (OUP, 2007) (n 5 of Chapter 1) 

120 See Government of India, Report of the Monopolies Inquiry Commission (Manager of Publications, 1965)  

121 The other committees mentioned herein, viz., Mahalanobis Committee, the Hazari Committee and the 
Industrial Licensing Policy Committee, were required to look into the various aspects that were responsible for 

economic concentration in the Indian economy in general. On the other hand, the focal point of the Monopolies 
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prepared its report, giving details of the various sectors' attention, though excluding the 

public sector. This was in keeping with the command and control regime existing at the time. 

The Committee noted that the concentration of economic power manifests itself when one or 

more industrial unit acquires a dominant position by which it can control the market by 

regulating prices or output or eliminating competition.122 This Committee's statement 

reflects the belief that free competition among industrial units or enterprises was a must to 

avoid the concentration of economic power and monopoly. 

Further, looking into the terms of reference of the Committee, it can be said that the 

Committee was mandated to look into all anti-competitive issues, viz., monopoly, abuse of 

dominance, and restrictive trade practices. The mandate to study restrictive trade practices 

also implied that the Committee had to look into both vertical restraints and horizontal 

restraints. This leads one to safely argue that the study of horizontal constraints would have 

inevitably required the Committee to review cartel agreements within the Indian economy. 

Nonetheless, as mentioned above, the Committee was more concerned with the 

dominance of certain undertakings and the abuse of this dominant position than cartels. 

Accordingly, the Committee's report was divided into parts one and part 2-the former dealt 

with economic concentration,123 and the latter dealt with monopolistic and restrictive 

trade practices. Regarding economic attention within industries, the Committee noted that 

they would look into industry-wise or product-wise concentration and country-wise 

concentration. On the other hand, the Committee included cartel conduct within e examples 

of ‘restrictive practices’.124 This establishes that the Committee recognized the possibility of 

cartels causing harm. It needs to be noted, however, that the 1965 Committee never defined 

                                                                                                                                                  
Commission was the study of economic concentration, monopoly and restrictive trade practices, as a question of 

fact. Further, the Monopolies Commission was also required to suggest legislative measures to curb 

concentration of economic power and monopolies and restrictive trade practices with reference to industries. 

122 Government of India (n 20) 
123 Id., 2 [The Committee explained the categorization thus Two main kinds of concentration of economic 

power may be said to prevail in industries. The first is where in respect of the production and distribution of any 

particular commodity or service the controlling power whether by reason of ownership of capital or otherwise is 

in a single concern or comparatively limited number of concerns or though in a fairly large number of concerns 
these concerns themselves are controlled by only a single family or a few families or business houses; this may 

be called product-wise concentration. Where the industry is engaged in the production of one product, it 
may be called also 'industry-wise' concentration. Again, where a large number of concerns engaged in the 

production or distribution of different commodities are in the controlling hands of one individual or family or 

group of persons, whether incorporated or not, connected closely by financial or other business interests, 

concentration of economic power will also be clearly considered to exist. For lack of proper terms we shall call 

this kind of concentration 'country-wise' concentration'.] 
124 Id., 126 (According to the Committee, 'As instances of restrictive practices...we may mention the following: 

(i) horizontal fixation of prices... (iii) allocation of markets between producers;...(v) boycott'.] 
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cartels. Nonetheless, the identified restrictive practices are nothing but cartel conduct. The 

fact that there was a possibility of the existence of horizontal price-fixing agreements or 

cartels in India, now is acknowledged by the Committee when it declared that 

'several instances were brought to our notice of the practice of fixation of prices by 

agreement between competitors.'125 

The Committee, for example, found instances of price-fixing arrangements between 

manufacturers of tires and tubes, manufacturers of cables and winding wares, producers of 

rolled glass, and manufacturers of an electric lamp.126 

It also came across evidence of price-fixing arrangements between the alkali 

manufacturers association.127  Similarly, the Committee received submissions regarding the 

formation of association producers of ferromanganese to control sales.128  The proof of 

market sharing arrangements between competing producers was found in the agreement 

between oil distributing companies.129  The justification given for such meetings was 'to 

achieve economic distribution, avoid cross haulage and ensure continuity of supplies...'.130 

There were hardly any instances of horizontal arrangements to restrict output. The sole 

evidence of such arrangements was provided by one producer of steel tubes who admitted 

to the existence of output restriction arrangements among producers of steel tubes in Western 

India.131 

However, these instances of cartel behavior were used by the Committee to strengthen 

the argument that prominence was terrible. Further, the concern showed was less for the end 

consumer and more for the small and medium enterprises. The Committee thus argued that 

'It is well to remember that... the small business concerns are a good training 

ground for business talent and managerial skill of which we have not a surfeit in 

the country. The elimination of small men in industries, so far as it dries up the 

source of managerial and entrepreneurial ability, is therefore bad for the industry. 

It is not less important because the elimination of small men in business increases 

                                                
125 Id.  

126 Id.  

127 Id. 

128 Id. 

129 Government of India (n 20) 
130 Id. 

131 Id. 
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the imbalance in depletion of national wealth and income. Even where such 

elimination by big business results in an increase in the national wealth and 

income, the income of a few already wealthy men increases at a faster rate than 

that of the many poor'.132 

The danger that big businesses posed to small businesses thus formed the core of the 

findings and the Committee's recommendations. This concern for all and not just the end 

consumer is similar to the EU Competition Commission's current approach. Therefore, one 

can see a potential for developing a law that accommodated a broader spectrum of interests. 

However, as monopoly and dominance were the Committee's report's focal points, the 

consequent legal response was likely to focus less on the harm arising out of cartel conduct. It 

is not surprising, therefore, that the Committee recommended the setting up of a permanent 

body for the purpose of 

'taking action to protect the country against the dangers [resulting from] excessive 

concentration of economic power...and also...from monopolistic and restrictive 

practices.'133   

The dangers being referred to are discussed above, viz., the ill effects of big 

businesses on small businesses. 

Now let’s look forward to the USA ant-cartel law; 

The above review of the US anti-cartel law reveals several interesting points: 

1. In the Sherman Act's early years, price-fixing cartels are bad and need to be treated as 

perse illegal. 

2. The US Supreme Court's ensuing debate was about ancilla restraint's determination 

compared to a rigid core restraint. 

3. Notwithstanding the quick look approach's evolution, identifying the ancillary from 

the core continues to be problematic. 

4. In the case of horizontal agreements to divide markets, customers, bid-rigging, price-

fixing, etc., the courts will rely on precedents and hold them as per se illegal. 

                                                
132 Id. 

133 Id. 
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5. In the case of new emerging fields where there is a lack of prior experience, the courts 

will apply the quick look or its variant, the inherently suspect approach test and 

decide whether to declare it is illegal or not. 

6. The per se approach towards cartels is part and parcel of the FTC's enforcement 

policy and the Anti-trust Division of the Department of Justice. 

 

Consequently, all measures, rules, and guidelines are issued to ensure a highly successful 

anti-cartel policy. The leniency program designed to deal with corporates and their personnel 

aims to encourage a Division's race. The individual leniency program makes it seem wise for 

corporations to be the first to the door least their employees or directors overtake them. In 

case an employee overtakes the corporation in the race, the corporation will lose the benefit 

of automatic amnesty. Seventhly, automatic exoneration from criminal liability does not grant 

immunity from private parties' civil actions like consumers. Finally, the US's anti-cartel law 

is geared to further the interest of both the end consumer and other intermediaries who cartels 

injure. The per se illegality of cartels is proof of this consumer-oriented approach. The US 

Supreme Court has, as discussed above, rejected the rule of reason approach towards cartels 

as their inherent pernicious nature negates any justification. Thus, the explanation provided in 

the form of a ruinous competition argument has also been rejected. It's time to go forward 

and look at the following jurisdictions., viz., EU, to properly grasp the complexities of 

enforcing an anti-cartel law that furthers consumer interest. 
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CHAPTER 5  

JUDICIAL PERSPECTIVES CONCERNING BID-RIGGING 

CONTEXT: 

This chapter mainly concentrates on the Case judgments and judicial perspective of 

various jurisdictions pertaining to Bid-rigging and Cartelisation around the world. 

1. Coal transport case 

The Competition Commission of India (CCI) has forced an aggregate punishment of 

INR 120 million (approx. USD 1.87 million) on ten coal and sand carriers (Opposite Parties 

or O.P.s) for offer apparatus. The O.P.s were found to have manipulated the bids submitted 

according to four tenders for coal and sand transportation glided by Western Coalfields 

Limited (Informant), an auxiliary of the state-possessed monopolist, Coal India Limited.  

The data recorded with the CCI claimed contradiction of the Competition Act's 

provisions, 2002 (Competition Act) on the ground that the O.P.s had provided 

indistinguishable cost estimates, which were suspiciously higher than the rates cited for 

similar positions in the new past.  

In a specific order, the CCI repeated that the norm of proof needed to set up 

contradiction of the Competition Act, common legislation, is 'dominance of probabilities' and 

not' past sensible uncertainty,' which is the standard continued in criminal cases. Further, 

following the cases inspected by it previously, the CCI saw that conditional proof, related to 

plus components, is adequate proof to set up the presence of an understanding in cartel cases, 

given that they are not brought forth in the open.  

According to indistinguishable bids' accommodation, the CCI saw that each delicate 

required the delicate member to give statements to more than one work. Under ordinary 

market conditions, it was profoundly impossible that costs cited by the O.P.s for various 

positions in the four tenders could be indistinguishable from the degree of the decimals. 

What's more, regardless of how the O.P.s had discrete and unmistakable expense structures, 

the provided offer cost estimates were indistinguishable.  
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Notwithstanding the abovementioned, the CCI saw that the accompanying plus 

components assumed a huge part in discovering that the O.P.s were occupied with offer 

apparatus in this specific case:  

Customary gatherings and monetary dealings among the O.P.s;  

History of providing indistinguishable cost estimates in previous tenders; 

Very late documenting of value bids at the office of the Informant, which might have 

given a state to a discussion between the O.P.s at the hour of recording the bids; and 

Interstate more significant expenses in the tenders by the Cottage Industries Miniaturists 

Trade Association, the trade relationship of the O.P.s. 

Corresponding to the technique followed by the Director General (DG) throughout the 

examination, the O.P.s contended that the D.G. ought not to host took a gander at the lead of 

the gatherings preceding 20 May 2009 to discover the claims in the current examination, as 

the provisions identifying with against solemn agreements (Section 3) were not in power. In 

any case, setting dependence on the Supreme Court's decision in Excel Crop Care[2], the CCI 

saw no limitation (express or suggested) to restrict the examination to the four censured 

tenders. While leaders of the O.P.s before 20 May 2009 may not be dependent upon the 

Competition Act's provisions, such cases can be considered to thoroughly decide if providing 

indistinguishable cost estimates in the reviled tenders was only a co-occurrence or 

monotonous act of the O.P.s.  

As far as the inconvenience of punishment, the CCI observed the power area's 

significance and found the administrations' criticality secured by the Informant under open 

obtainment as an irritating component. In any case, the CCI likewise considered alleviating 

variables, for example, participation by the O.P.s in the procedures and consolidation of 

competition law consistency measures into their businesses. The CCI, therefore, forced a 

punishment of INR 120 million (approx. USD 1.87 million), i.e., four percent. The regular 

turnover of the previous three monetary long periods of the O.P.s gathered from giving coal 

and sand transportation administrations (i.e., the relevant turnover). Furthermore, the CCI 

also forced punishments on eight officers responsible for the lead of the O.P.s at the pace of 

four percent. Of their standard pay of the previous three monetary years.  
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Over the most recent few years, the CCI has forcefully arraigned offered to fix cartels, 

and this request altogether adds to the developing assemblage of competition law in India. 

Remarkably, the lion's share of the substantial gear cases researched by the CCI has 

references from the public authority division/venture gliding the delicate. This shows an 

active part of the public authority towards redressing against severe works for winning in the 

public authority acquirement area and the CCI's basic pretended. 

2.Coal India Limited (CIL) & Suppliers of Explosives 

As an informant, Coal India Limited has alleged that the explosive manufacturers had 

formed a cartel and consequently have violated Section 3 of the Act. The Commission voided 

its order dated 16.4.2012 found the act of boycott of the e-reverse auction by the explosive 

suppliers to violate Section 3(3)(b) and Section 3(3) (d) of the Act and imposed a penalty at 

the rate of 3% on the average of 3 years turnover on the 10 Opposite Parties named in the 

information filed. These Opposite Parties were also directed to 'cease & desist from engaging 

in practices of the manipulating process of bidding in any manner. Penalty of 

Rs.58,82,65,713 was imposed. 

3.Varca Druggist & Chemist & Others and Chemists & Druggists 

Association (CDAG) 

In an information filed by Varca Druggist & Chemist, it was alleged that the Chemists 

& Druggists Association, Goa is indulging in unfair practices. The Commission vide order 

dated 11.6.12 found the conduct and procedures being followed by the Chemists & Druggists 

Association to be anti-competitive and in violation of Section 3(3) (a) and Section 3(3) (b). 

CDAG and its members were directed to 'cease & desist from indulging in such practices, 

from filing an undertaking that restrictions on the appointment of stockists and wholesalers 

from non-members of CDAG were done away with and that restricted clauses in their 

Circulars, MoU, and Guidelines were removed. A penalty of Rs. 2,00,000/- was also imposed 

on CDAG. 
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4. M/s. Kansan News Pvt. Ltd. & M/s. Fast Way Transmission Pvt. 

Ltd. &Others 

The Informant, who is running a current affairs T.V. channel, "Day & Night News," 

alleged that Sh. Gurdeep Singh is directly controlling the business of all Opposite Parties. It 

was further alleged that Opposite Parties have acted as a cartel by denying broadcasting the 

Informant's channel in the State of Punjab and Union Territory of Chandigarh in violation of 

Section 3. The Commission vide its order dated 3.7.2012 found that four of the Opposite 

Parties were part of the same group and were in contravention of Section 4(2)(c) of the Act. 

The Commission imposed a penalty on the Opposite Party Group at the rate of 6% of their 

average mover of the three proceeding years. A penalty of Rs.8,04,01,141 was imposed on 

Opposite Parties. 

5.Sunshine Pictures Private Limited & Eros International Media Limited 

vs. Central Circuit Cine 36 Association, Indore &Ors. 

The Informant alleged that under the garb of a trade association, the Opposite Party 

had become a vehicle for collusive conduct for persons and enterprises engaged in similar 

films' distribution and exhibition. The CCI noted that the associations were indulging in 

issuing circulars and letters restricting the exhibition of movies and taking punitive action 

against the Informants, in violation of Section 3(3)(b)of the Competition Act. Looking at the 

allegations' gravity, the commission decided to impose a penalty on each of these 

associations at a rate of 10% of the average of their three years total receipts. 

6. In Re. Aluminium Phosphide Tablets Manufacturers 

CCI received information from the Food Corporation of India (FCI) relating to the 

increase in procurement cost due to anti-competitive agreements amongst manufacturers of 

aluminium phosphate tablets (which need preservation of central pool food grains of FCI). 

The Commission found that the acts and conduct of the Opposite Parties (Excel Crop Care 

Ltd., Sandhya Organics Chemicals Pvt. Ltd., and United Phosphorus Ltd.) named in the 

information violating provisions of 3(3)(b) and 3(3)(d) of the Act The Commission decided 

to impose a penalty @ 9% of the average of 3 years turnover on these Opposite Parties. The 

penalty aggregated to Rs.317.91 crore was imposed on the parties. 
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7.Varca Druggist & Chemist & Others v. Chemist & Druggists Association, 

Goa 

This case" was initiated on a complaint filed by Varca Druggist & Chemist through its 

proprietor Mr. Hemant Pai Angle and two other proprietors of pharmaceutical drugs and 

medicines firms before the Director General (Investigation & Registrations), Monopolies & 

Restrictive Trade Practices Commission (DGIR, MRTPC) alleging that the Opposite Party, 

namely, Chemist & Druggist Association, Goa (CDAG) was indulging in restrictive trade 

practices. The case was transferred to the CCI on the repeal of the MRTP Act. The CCI 

comes to the conclusion that the conduct and practices of CDAG were limiting and 

controlling the supply of drugs in the district of Baroda in the state of Gujarat in violation of 

provisions of Section 3(3)b) read with Section 3(1) of the Competition Act. 

8.FICCI - Multiplex Association of India Federation House v. United 

Producers Distributors &Ors. 

The informant FICCI-Multiplex Association of India had alleged that the respondents, 

namely United Producers/Distributors Forum (UPDF), The Association of Motion Pictures 

and T.V. Programme Producers (AMPTPP), and the Film and Television Producers Guild of 

India Ltd. (FTPGI) were behaving like a cartel. The Informant alleged that UPDF is an 

association of film producers and distributors, including corporate and independent film 

producers and distributors. The AMPTPP and FTPGI were members of UPDF. It was further 

alleged that UPDF, AMPTPP, and FTPGI produce and distribute almost 100% of the Hindi 

Films produced supplied/distributed in India and thereby exercised virtually complete control 

over the Indian Film Industry. 

It had been further alleged that UPDF vides their notice dated 27.03.2009, had 

instructed all producers and distributors, including those who are not the members of UPDF, 

not to release any new film to the members of the Informant for exhibition at the multiplexes 

operated by the members of the Informant. It had been further informed that being aggrieved 

by the decision of UPDF, various members have approached the Informant and sought its 

assistance. The CCI, after considering the contentions of the opposite parties on merit and 

after elaborate discussion, ruled that Opposite Parties had contravened the provisions of 

Section 3(3)a) and 3(3)(b) of the Competition Act. The CCI imposed a penalty of Rs. 

1,00,000 on each of the 27 opposite parties. 
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9. In Re LPG Cylinder Manufacturers 

The CCI Suo-moto took the cognizance in the present case under section 19(1) of the 

Competition Act consequent upon submitting the D.G. investigation report in Case No. 10 of 

2010, M/s Pankaj Gas Cylinders Ltd, v. Indian Oil Corporation Ltd. In that case, it was 

reported by the D.G. that in tender No. LPG-0/M/PT-03/09-10 floated by Indian Oil 

Corporation Ltd. (10CL) for the supply of 105 lakh, 14.2 Kg capacity LPG cylinders with 

S.C. valves; the manufacturers of LPG cylinders had manipulated the bid and dental rates in 

groups through an understanding and collusive action. The CCI also observed that all the 

bidding companies who had infringed the provision of section 3(3) of the Competition Act 

were responsible in equal measure and no mitigating circumstances were available to any of 

them. Considering the reality of facts and circumstances of the present case and the 

seriousness of the infringement, the son decided to impose a penalty on each of the 

contravening company at the rate of 7% of the average turnover of the company, 

10. Film & Television Producers Guild of India v. Multiplex Association of 

India &Ors". 

The Film and Television Producers Guild of India, the Informant, filed a complaint 

against India's Multiplex Association (MAD and various MAI constituents, alleging that MAI 

was forcing producers distributors to negotiate a revenue sharing only with MAI and not 

individual constituents. Further, MAI was imposing terms of the exhibition, which was 

prejudicial to the producer given the film industry's nature. The Informant alleged that these 

practices were anti-competitive (Section 3 of the Competition Act) and that MAI was abusing 

its dominant position (Section (2) (a) and 4 (2) (c) of the Competition Act); the CCI framed 

two issues whether the Opposite Parties ('O.P.s) acted in violation of Section 3 and Section 4 

of the Competition Act. After examining the D.G.'s detailed findings, the CCI rejected the 

same as there was insufficient evidence to establish that O.P.s had formed a cartel or acted in 

concert either for revenue sharing or controlling the distribution and exhibition of films. Both 

issues were therefore decided in favour of the O.P.s. 
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11. Uniglobe Mod Travels Pvt. Ltd v. Travel Agents Federation of India & 

Ors." 

An interesting case relating to the expulsion of a travel agent for its failure to comply 

with the trade associations notice that members do not deal/transact with Singapore Airlines, 

The Informant, Uniglobe Mod Travel Pvt. Ltd., did not comply with several emails of 

Opposite Party (Travel Agents Federation of India) and was consequently suspended. The 

Informant had also filed a civil suit in the High Court of Delhi and had withdrawn the same 

(July 7, 2009) before filing the present complaint (July 21, 2009). The CCI had framed two 

issues - whether it had jurisdiction to entertain the complaint and whether O.P.s had 

contravened Section 3 of the Act. 

12. In Re Glass Manufacturers of India 

The present matter relates to Suo-moto cognizance taken by the erstwhile MRTPC 

based on an article published in the magazine The Outlook Business' alleging cartel-like 

practices of leading Indian manufacturers of float glass. Consequent to the MRTP Act's 

repeal, the case was received on transfer by the CC) under section 66(6) of the Competition 

Act. The DG concluded that no case of violation of provisions of section 3 was made out in 

the matter for the period under investigation. The CCI agreed with this finding and stated that 

in the absence of any evidence of the determination of price, a limit on supply or production 

of supplies in the market, or sharing/allocation of market arising out of any agreement or 

action in concert, there was no reason to disagree with the finishing of D.G. 

13. CCI dismisses allegation of Bid-rigging against Romsons and Essity 

The Competition Commission of India (CCI) took Suo moto cognizance of supposed 

cartelization between Romsons Scientific and Surgical Industrial Private Limited 

(Romsons/OP-1) and BSN Medical Private Limited (presently known as Essity India Private 

Limited) (BSN/Essity/OP-2; alongside Romsons, alluded to as the O.P.s) in an open delicate 

for careful tapes welcomed by All India Institute of Medical Sciences (AIIMS).  

The CCI saw that the O.P.s had cited identical paces of up to the last two decimal 

spots for four out of eight things in the delicate. It further noticed that citing identical rates 

was exceptionally doubtful for two organizations that worked in various districts with 
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variable work costs, crude materials, transportation, etc. Given the identical rates alongside 

encouraging variables favourable for cartelization, similar to set several players, 

homogeneous items, the CCI, by all appearances, found an instance of offer gear and 

coordinated the Director General (DG) to research the matter.  

The DG noticed that the cited paces of the O.P.s were not concordant with the paces 

of different years. It likewise called attention to that while Romsons was a producer of the 

offered things, BSN imported them. It further noticed the unmistakable areas of the O.P.s. It 

presumed that their expense and info factors were variated to such an extent that identical 

costs must be a consequence of conspiracy and not incident.  

The non-investment of the O.P.s in the new delicate by AIIMS was likewise seen 

adversely by the D.G. The DG saw that the authorities of the O.P.s gave hesitant supports for 

how they showed up at the cited rates. With these contemplations and setting dependence on 

Excel Crop Care Ltd. v CCI [AIR 2017 SC 2734] (Excel Crop), the D.G. reasoned that the 

O.P.s had intrigued and negated Sections 3(3)(a) and 3(3)(d) read with Section 3(1) of the 

Competition Act, 2002 (Act). It additionally suggested procedures against the authorities of 

the O.P.s under Section 48 of the Act for forcing punishments.  

After the D.G. presented its report, the CCI heard the O.P.s and saw no proof to 

demonstrate the plot other than the coincidental occurrence of identical pricing. Significantly, 

it noticed no evidence of any correspondences or gatherings between the O.P.s or some other 

"in addition to factors" that could show implicit arrangement to fix offer costs. It further saw 

that the careful tapes market was not helpful for cartelization since the item was not 

homogenous and there were no section hindrances on the lookout. The CCI noticed the 

expense of creating the O.P.s was in a comparable reach, and the costs charged by them were 

uniform across India. It dismissed the D.G.'s discoveries that the O.P.s ought to have cited 

diverse delicate rates simply because they worked from unique topographical areas.  

The CCI additionally discovered legitimacy in the conflict of the O.P.s that the four 

offered things could be viewed as one item in various sizes. Considering that, it expressed 

that similitude in value offers concerning one item could result from happenstance instead of 

showing. The CCI recognized Excel Crop, holding that the verifiable situation of that case 

isn't comparable with those of the current issue, notably since Excel Crop included identical 

pricing for quite a while by a few bidders. Along these lines, the CCI held that no instance of 
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a contradiction of the Act was made out and shut the matter vide request dated 14 January 

2021.  

Remark: The case reaffirms the past decisional practice that simple value 

parallelism/identical pricing with no "in addition to factors" isn't adequate to support offer 

gear claims. Also, factors involve incidental/supportive proof, predictable coordinating of 

costs, nonappearance of monetary judicious, data trade plausibility, identical typographical 

mistakes in offers, past bidding designs, and earlier business relations. Amazingly, the CCI 

concurred with the O.P.s that identical pricing could be a consequence of incident instead of 

show, especially in the case's one-of-a-kind conditions. 
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CHAPTER 6  

CONCLUSION AND SUGGESTIONS 

CONTEXT: 

 The discussion in Chapter 3, 4 and 5 revealed that cartels fall within the spectrum of 

horizontal cooperation. However, cartels are formed to avoid the cost of competition and not 

for any other purpose. The idea of such a cooperative arrangement is always to benefit the 

producer or the cartels. The loss inevitably has to be borne by the consumer. Irrespective of 

all socio-political justifications for promoting cartels, it has hardly ever been benevolent to 

the consumer. Cartels essentially feed on the weaker bargaining power of the consumer. 

Therefore, in dealing with cartels, a pro-consumer approach is justified. This is more so in 

India, where the law itself recognizes a broader definition of consumers, the competition 

law's focal point. From the Indian perspective, both the intermediaries and the end consumers 

are included within the concept of a consumer. The common link between these broad spectra 

of consumers is the lack of bargaining power vis à-vis the corporate bodies that form the 

cartels. As cartels resemble contracts, they are equally susceptible to the contractual doctrine 

of restraint of trade. The doctrine of restraint of trade was developed essentially with the idea 

of preventing oppressive contracts. 

Accordingly, all contracts which imposed naked restraints without any just cause 

were declared to be void. Under the common law, the only criterion to assess the justness of 

the restraint is the test of reasonableness. Therefore, the courts in England assess whether the 

restraint is necessary to protect the interest of the party in whose favor it was given and 

whether the restraint interferes with the public interest. Be that as it may, under Indian law, 

the doctrine renders all clauses in restraint of trade as per se void. Therefore, analysis based 

on ancillary or naked restraint is not permitted under Indian law. This difference, though, 

does not affect the utility of the doctrine in dealing with cartel cases. Theoretically, a party 

can use the doctrine of a cartel agreement to challenge the agreement's validity. However, as 

cartels are prohibited under the Competition Act, 2002, any person challenging the cartel 

agreement on the ground of restraint of trade will face the challenge of in part delicto. 

Consequently, the party may be denied unless the party can show the inequality of bargaining 

power. any relief Similarly, a third party like a consumer affected by the conduct of a cartel 

cannot use the doctrine as the challenged conduct will be defeated on the ground of lack of 
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privity. The privity doctrine lays down that only the party to the contract can sue or be sued 

on a contract. Therefore, the consumer being a stranger to the cartel contract, cannot use the 

doctrine against the cartel's conduct. The only option thus left for dealing with cartels is 

within the competition law framework. A review of the US and the EU jurisdictional 

response to cartels reveals that price-fixing cartels are wrong and need to be treated as per se 

illegal. Secondly, horizontal ancillary restraint is regarded as outside the ambit of per se void 

approach. Thirdly, the identification of the ancillary from the hardcore continues to be 

problematic. Fourthly, horizontal agreements to divide markets, customers, bid-rigging, 

price-fixing, etc., are regarded as those agreements whose object is to restrict competition. 

Accordingly, there is no need to establish the effect of the cartels. Fifthly, a per se void 

approach is regarded as best suited to advance a pro-consumer approach. Nevertheless, there 

are situations where the cartel-like arrangement may end up benefitting the consumers. Hence 

a blanket ban on cartels has been conditioned by specific exemptions. 

The exemptions are based on policy considerations and are an attempt to nuance the 

approach towards cartels. The response of the Indian law has, however, not been specific to 

cartels. The existing socio-political situation ensured that the Parliament's law dealt primarily 

with dominance and abuse of dominance. The other concern reflected in the MRTP Act of 

1969 was agreement relating to resale price maintenance. The reason why cartels were 

considered less severe was the lack of evidence that established the harm caused to the 

consumers. On the other hand, the effect of large dominant undertakings on small enterprises 

was mapped out by the committees established to study economic stagnation reasons. 

Similarly, the effect of resale price on distributors and consumers was equally documented. 

The MRTP Act, therefore, confined its anti-cartel response to the chapter on restrictive trade 

practices.  

Further, highlighting the lax approach towards cartels, the MRTP Act employed the rule of 

reason analysis to gauge cartels' effect on public interest. Thus, even if cartels are treated as 

per se restrictive, they still could get away with the public interest argument. The only 

problem was that neither the Supreme Court nor the MRTP Commission could reach a 

consensus on what amounted to the public interest. Further, there was no inbuilt mechanism 

enabling effective detection of cartels. The reliance on mandatory registration of cartels was 

entirely based on voluntary disclosures. This was expecting too much from entities whose 

purpose was to collude to harm consumers. Added to this substantive weakness was the 
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structural problem in the way the MRTP Commission functioned. Apart from the added 

burden of dealing with unfair trade practices, the Commission often was not fully staffed to 

hear the matters. 

The lack of expertise in detecting cartels, adducing insufficient proof to show 

collusion or agreement, added to the MRTP Commission's woes. Further, the MRTP 

Commission also lacked any power to deter cartelists. The maximum punishment that could 

be enforced on a cartel was the cease and desist order. Only if the cease and desist order was 

infringed would the cartelist face the prospect of imprisonment and fines. In all these 

problems, the biggest sufferers were the consumers—intermediaries as well as end 

consumers. The dilemma of enacting a competition law within the Indian framework was 

underlined with a high-powered committee setting up to suggest an alternative to the MRTP 

Act, 1969. The Raghavan Committee members' internal dissensions, though, highlight the 

socio-political realities that need to be accommodated while drafting the competition law. 

The Competition Act, 2002 is the testimony of this accommodation. The preamble or the 

extended title of the Act makes consumer interest one of its objectives. The consumer's 

definition in the Act is wide enough to include both the end consumer and the intermediaries 

like small-scale industries. Accordingly, it will not be against the legislative intent to take a 

pro-consumer approach when reading the anti-cartel provision. The substantive law, though, 

has many loopholes for cartels to slip through. 

Although the MRTP Act, 1969, has been done away with the gateway clauses, the 

2002 Act provides for pro-competitive justifications. This dilutes the per se void approach 

towards cartels which are presumed to have an appreciable adverse effect. Though cartels are 

regarded as rigid core restraints, they are still allowed to give justifications. Hence, a cartel 

with efficient lawyers and economists can rebut the presumption of anticompetitive effect. 

This is possible because the defenses need not be cumulatively proven. It is enough if a cartel 

manages to prove any one of the defenses. Procedural provisions place the CCI in a better 

position than the MRTP Commission. The CCI is empowered to initiate an inquiry, pass 

cease and desist orders and, importantly, impose stringent penalties.  

Further, it has the power to reduce penalties and thus grant leniency to a cartel. 

Nevertheless, the law in practice has not so far given positive vibes. The cases decided by the 

CCI show that in highly complex matters, it has fumbled and failed to define essential 

concepts like appreciable adverse effects. Further, though it has started accepting 
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circumstantial evidence, the practice is not consistent. Hence, there appears to be uncertainty 

as to when direct evidence will be insisted upon by the CCI. The CCI has also not defined the 

relevant market in cases involving cartels. This failure is grave as the Act is effect-based. The 

insistence on ignoring the relevant market's determination in cartel cases will further 

complicate matters in so far as proving cartelization. The consumer's concern has also not 

been factored into by the CCI despite proof of harm and cost on the consumer being imposed 

by the cartel conduct. Finally, the penalty imposed has not been following the requirement of 

the Act. It has either been too low or too high, resulting in an ambiguous scenario as to the 

method of calculating the same. Consequently, the effectiveness of the leniency program will 

also be in jeopardy. This is so as leniency works only if the cartels fear the eventual 

punishment, which will be sure of being upheld by COMPACT and the Supreme Court and 

not be overturned. 

In the light of the above discussions and conclusions, the following suggestions are 

made to ensure a pro-consumer approach in the anti-cartel provisions of the Act: 

1. The effect-based approach of the Act towards cartels means that the CCI should 

make the task of rebutting presumption harder by choosing to consider all the 

defenses cumulatively. This is theoretically possible as, under section 19 (3), the CCI 

has the discretion to consider all the norms for concluding whether the cartel 

agreement's pro-competitive benefits outweigh the anticompetitive effects. 

2. To further ensure certainty in the approach to be adopted when assessing cartels, 

the CCI can make regulations following the power vested under section 64 (1) read 

with clause h of section 64 (2). According to section 18 of the Act, CCI is duty-bound 

to eliminate cartels that are presumed to have an appreciable adverse effect on 

competition. Accordingly, in the regulation, the CCI needs to clarify that any 

agreement, which is presumed to have an appreciable adverse effect on competition 

under section 3, will be able to rebut the presumption by cumulatively satisfying all 

the conditions of section 19 (3). In case any one of the defenses is not satisfied, the 

presumption of the appreciable adverse effect is established. The CCI can accordingly 

pass an adverse order along with the imposition of necessary penalties. 

3. Admitting the fact that appreciable adverse effect requires that the effects have to 

be established, it is also essential for the CCI to come up with an analytical 
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framework as to what would not amount to an appreciable adverse effect or de 

minimis guidelines. The CCI can, apart from the aggregate market share threshold 

criteria, as used in the EU de minimis notice, also consider the fact that the agreement 

is between enterprises that are neither actual nor potential competitors of each other. 

It needs, however, to be clarified by the CCI that notwithstanding the de minimis 

guidelines, a cartel, according to section 3 (3), will always be presumed to have an 

appreciable adverse effect on competition. This will ensure that in the case of cartels, 

the only thing to be proven by the complainant will be the existence of a cartel 

agreement. There is no need to prove the effectiveness of the cartel. This is evident 

from the difference in the language of section 3 (3) and section 4. It is only in the case 

of section 4 agreements that the complainant has to prove the effect. 

4. Specific exemptions to 'class of enterprises' should be given by the central 

government, for example, addressing unequal bargaining or economic concerns (such 

as cooperative societies). This can be done under section 54 (a), under which the 

central government can exempt 'class of enterprises' from the purview of the 

Competition Act, 2002 as required by public interest. Further, the word enterprise has 

been defined under section 2 (h) of the Act to include a 'person'. Furthermore, under 

section 2 (1), the word person includes cooperative societies and firms. Accordingly, 

a class of enterprises can include a class of cooperative societies or small and 

medium-sized firms, which can be exempted from unequal bargaining power or weak 

economic power. 

5. Finally, non-price horizontal agreements between enterprises need to be selectively 

exempted by the central government on the grounds of public policy concerns. This is 

possible under section 55 (1), which makes the CCI bound by the central 

government's policy decisions. 

Given the conclusions that I have drawn, if the suggestions given above are taken into 

account by the Central Government and the CCI, the Competition Act, 2002 will serve the 

consumers better. The adoption of the suggestions will ensure that the intention of the 

lawmakers is given effect. Further, it will assure consumers that cartels will not be allowed to 

get away quickly. It will also ensure that parties to non-price horizontal agreements will not 

worry about their agreements' legality. Finally, small and medium enterprises and other small 
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traders will be provided with a forum where they can take on the economic might of 

cartelists. 
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