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Rule of Law in India 
               By: Rahul Mehta 
  

 

ABSTRACT 
 

 The core requirement of the rule of law is that citizens and government officials should 

act consistent with and be bound by the law. There exists two definitions of the rule of law, the 

first one being the thin definition that has been explained above. It represents a common 

baseline and is amenable to a broad range of societies as well as systems. The thick version on 

the other hand believes that regulations must be indiscriminately and should further serve a 

general public interest. 1The paper is divided into three parts, the first one being whether the 

legislature's delegation of law making power to the executive is acting in contradiction to the 

rules and principles of the rule of law. The second issue the paper addresses is whether the 

restraints placed on the executive law making are in accordance with the rule of law. The third 

issue the paper addresses is whether institutionalized separation of power is required in order 

to enact the rule of law.   

 

 

 

 

 

 

 

 

 

 

 
1 TAMANAHA, B. (2007). A CONCISE GUIDE TO THE RULE OF LAW. 
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[2] WHETHER THE LEGISLATURE'S DELEGATION OF LAW MAKING POWER 

TO THE EXECUTIVE IS ACTING IN CONTRADICTION TO THE RULE OF LAW. 

 

 The purpose of the rule of law is to restrict the discretion available to the government 

officials with the underlying intention being to reduce wilfulness and arbitrariness. 
2Nevertheless, it is imperative to note that the legislature by delegating its decision making 

power to the executive is increasing arbitrariness and the discretion available to officials and 

is thus in turn acting in contradiction to the rule of law. While delegation has been defined as 

merely an act of conferring or entrusting another with the authority to carry out tasks as an 

agent or representative, it has become a recurring practice for the executive to surpass the legal 

powers entrusted to them. For instance, in Lachmi Narain v. Union of India, the 

Central government by issuing a certificate substituted the three months’ notice period 

reserved for adding of goods under the Sales tax act to such previous notice as it considers 

reasonable.3 This in turn led to the creation of an arbitrary provision which ensured that 

the government officials had full discretion while the traders were left defenceless. There is no 

denying that delegation of the decision making power to the executive has its benefits. For 

instance, delegation decreases the burden on the legislature and allows them to prioritise more 

pressing matters. Additionally, legal rules are unable to anticipate every situation and may 

further become obsolete as circumstances change. In such situations permitting the executive 

to use their expertise would produce better results.4 Nonetheless, disregarding the 

blatant misuse of power in certain scenarios is not the solution, rather the establishment of 

an independent robust judiciary system would rule out the fear of potential abuse of delegated 

legislation since the orders passed would be susceptible to judicial review. However, given the 

current situation in India, the judiciary is not independent of the executive. For instance, the 

executive has the ability to prosecute members of the judiciary for offences under the 

Prevention of corruption Act 1947. Furthermore, they are empowered by regulations to control 

the appointment or service conditions of the district judiciary.5 These regulations in turn 

encourage the practise of coercion and harassment in situations where judiciary members are 

 
2 IBID 
3 LACHMI NARAIN V UNION OF INDIA [1976] AIR 714.  
4 IBID 
5 J. (N.D.). SEPARATION OF POWERS. 
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in disagreement with the orders passed by the executive. Since delegation is imperative for 

smooth functioning of laws and avoidance of conflict,6 the only solution the government has 

until the formation of an independent judiciary is to practise conditional delegation whereby 

the executive is merely entrusted with the time and manner of carrying the law into effect.   

 

 

 

[3] WHETHER THE RESTRAINTS PLACED ON THE EXECUTIVE LAW MAKING 

ARE IN ACCORDANCE WITH THE RULE OF LAW. 

 

 The aforementioned observation would be left incomplete if we failed to address the 

constraints placed on executive decision making. This further raises the question whether the 

restraints placed on executive law making power is in accordance with the rule of law. The 

restraints placed on the executive power are several and one of them are the provisions 

mentioned under the constitution. For instance, in Chintaman Rao v. State of Madhya 

Pradesh, the Court deemed the order passed by the Deputy Commissioner of Sagar 

as unconstitutional since it was in violation of Article 19(g). 7Nonetheless these restraints are 

not comprehensive in nature and are occasionally contradictory to the principles of the rule of 

law. For instance, in BS Yadhav v. State of Haryana, the Court held that the Governor, through 

article 309 of the constitution, may issue rules that are retrospective in nature.8 However, the 

rule of law mandates that the laws set forth must be prospective. Moreover by permitting the 

implementation of retrospective laws, the constitution is diminishing the predictability 

and certainty that exists between the citizens and the government. Retrospective laws restrict 

citizens from enjoying their liberty and engaging in legal acts without the fear of being 

prosecuted. It further dissuades individuals from making choices and engaging in conduct with 

each other since they would always be in the fear that an act or contract which is legal during 

its formation, would be retrospectively termed illegal and void in the future. This is in sharp 

contradiction to the purpose of the rule of law.9 

 

 
6 IBID 
7 CHINTAMAN RAO V MADHYA PRADESH [1951] AIR 118.  
8 BS YADHAV V STATE OF HARYANA [1981] AIR 561. 
9 TAMANAHA, B. (2007). A CONCISE GUIDE TO THE RULE OF LAW. 
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Furthermore, administrative directions issued by a higher authority in the form of letters, 

circulars and orders do not usually confer any rights to the aggrieved individual. While the 

court in the case of Union of India v KP Joseph held that the administrative order passed did 

confer a right upon the aggrieved individual, they also explicitly stated that they should not 

be misunderstood as having laid down any general proposition on that question and whether 

an administrative order conferred a right would be determined on a case to case basis. 10This 

in turn proves that even administrative directions are unpredictable and increase discretion 

of government officials, both of which are against the concepts of rule of law. 

 

 

 

[4] WHETHER INSTITUTIONALIZED SEPARATION OF POWER IS REQUIRED 

IN ORDER TO ENACT THE RULE OF LAW. 

 

 Institutionalised separation of power ensures that legal restraints are imposed 

on government officials and in turn fulfils the function of rule of law. It is practically 

impossible for the government to coerce and bind itself11, however, if there exists separation 

of government powers, one department can hold the other responsible for its actions. For 

instance the judiciary can hold the legislature responsible for laws enacted that are in violation 

of the fundamental rights guaranteed by the constitution. Without separation of government 

powers, the rule of law would be ineffective since one of the most basic elements 

in establishing the rule of law is the existence of an independent judiciary, which in turn would 

remain unfulfilled. 12Furthermore, without legal restraints, the executive would be free to 

create arbitrary laws that are uncertain and unpredictable. It would further increase discretion 

and wilfulness of government officials since there would be no independent organisation that 

would otherwise hold them accountable. In the current Indian scenario there does 

not exist institutionalised separation of powers since not only does the executive exercise 

control over the judiciary but also the legislative exercises judicial powers. For instance, the 

parliament reserves the power to impeach judges. Additionally, the speaker while discharging 

 
10 UNION OF INDIA V KP JOSEPH [1973] AIR 303.  
11 IBID 
12 IBID 
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the functions mentioned under the tenth schedule of the constitution, acts as a tribunal.13 It is 

further imperative to note that the judiciary too exercises control over the executive by giving 

direction to implement policy or statutory measures.14 The judiciary further has acquired vast 

power to invalidate any union or state action, passed by the legislative, that would be 

considered unreasonable or arbitrary.15 It is further imperative to note that the executive also 

exercises legislative powers. For instance, it decides whether the state law will prevail in case 

of inconsistency between the law passed by the Parliament and the state. Furthermore, the 

executive has the ability to legislate on matters which are untouched by the legislature. 16Hence 

the powers of the judiciary, executive and legislature are interconnected.  

 

 

 

[5] CONCLUSION. 

 

 In the present scenario, we are aware that there exists a majority in the legislature. This 

in turn has influenced not only the executive but also the judiciary. In these circumstances, the 

rule of law would not be able to exist since the basic requirements such as the establishment of 

an independent judiciary is not possible. While it is true that due to such circumstances the 

government has the ability to pass different laws and ensure its enactment, it is essential that 

there exists an independent and transparent system between the judiciary, executive and 

legislation in order to ensure accountability, security and certainty.  

 

___________________________________________ 

This case study is for information purpose only. Nothing contained herein shall be deemed or 

interpreted as providing legal or investment advice. 

                                                               

 

 
13 KIHOTO HOLLOHAN V ZACHILLHU (1992) SUPP (2) SCC 651 [111].  
14 BALCO EMPLOYEES’ UNION V UNION OF INDIA (2002) 2 SCC 333; SPECIAL REFERENCE NO 1 
OF 2012 (2012) 10 SCC 1.  
15 TR ANDHYARUJINA, ‘THE EVOLUTION OF DUE PROCESS OF LAW BY THE SUPREME COURT’ 
IN BN KIRPAL AND OTHERS (EDS) SUPREME BUT NOT INFALLIBLE: ESSAYS IN HONOUR OF 
THE SUPREME COURT OF INDIA (OXFORD UNIVERSITY PRESS 2004) 193.  
16 J. (N.D.). SEPARATION OF POWERS. 

 


