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An Analytic Study on Injunctions 

 

 

 

Abstract 

 Injunctions is an integral part of civil litigation. Injunction(s) is defined as a prohibitive 

order issued by the court. It is also defined as a legal or equitable remedy in the form of a 

court’s special order compelling a party to do certain act(s) or refraining from an act(s). There 

are two kinds of injunctions defined categorically under the Specific Relief Act, 1963: 

Temporary Injunction; and Permanent Injunction. 

Section 37 of the Specific Relief Act, 1963 defines both the Injunctions: Temporary and 

Permanent Injunctions. Further, Permanent Injunction is mainly dealt by under the Specific 

Relief Act, 1963, however, apart from the mere definition, Temporary Injunction is dealt by 

under the Code of Civil Procedure, 1908. 

This research work describes the injunction(s); and further, distinguishes between the two 

major categorical injunctions: Temporary and Permanent Injunctions. Further, the research 

also explains the circumstances and situations where the Temporary Injunction and Permanent 

Injunction could be granted respectively. Furthermore, the article also defines and explains the 

concept of Mandatory Injunction.  

Furthermore, how to execute the order of injunction and consequences of the breach of such 

order are explained and dealt with. 

 

What is Injunction?  

 An injunction is a prohibitive order issued by an equity court, at the request of a 

plaintiff, addressed to a defendant in the case, or to a party made a defendant for that matter, 

forbidding the latter to pursue some act, or to require his servants or agents to carry out any act 

that he is threatening or attempting to perform, or to prevent him from continuing to do so, 

such acts being unjust and unreasonable, detrimental to the complainant, and not as can be 

adequately remedied by the law of an action fit.1 

 

How many types of Injunctions are there in the Indian Law? 

 As listed below, there are generally two types of injunctions under the Specific Relief 

Act 19632 (SRA): 

 
1  Black’s Law Dictionary 

2  Section 36 of the Specific Relief Act, 1963 

http://www.lawpublicus.com/


www.Lawpublicus.com  Volume 1 Issue 1 

 

Page 8 of 17 

 

1. Temporary Injunction 

2. Perpetual/Permanent Injunction 

 

Want some Introduction? 

 SRA has specified for the law relating to injunction. Injunction may be Permanent 

Injunction or Temporary Injunction. Section 37(1) SRA stipulates that "temporary injunction 

shall continue until a specified time or until the court's further order, and may be granted at any 

stage of a suit." Conversely, Section 37(2) SRA stipulates that “a perpetual injunction can only 

be granted by the decree made at the hearing and upon the merits of the suit; the defendant is 

thereby perpetually enjoined from the assertion of a right, or from the commission of an act, 

which would be contrary to the rights of the plaintiff.” 

Section 94(c) and (e) of the Code of Civil Procedure, 1908 (CPC) includes provisions under 

which the Court may grant a temporary injunction or make such other interlocutory orders as 

may seem reasonable and convenient to the Court for the purpose of preventing the defeat of 

the ends of justice. Under Order 39 CPC, the procedure has been provided for seeking 

temporary injunction. However, if equally successful relief is obtainable in any other ordinary 

mode or method, an injunction cannot be issued as a statutory equitable relief. 

 

Let’s start with Permanent Injunction: 

 As is clear from Section 37(2) SRA, only the decree made at the hearing and on the 

merit of the suit can grant a perpetual injunction. Thus, the defendant is continually enjoined 

from the assertion of a right or from the commission of the-act which would be contrary to the 

claimant's right. The court can grant a permanent injunction by passing a decree that was made 

at the hearing and on the merits of the suit. If such a decision is signed, the defendant is legally 

prohibited from exercising a right, or from commissioning an act that would be contrary to the 

claimant's rights. Section 38 SRA further provides the circumstances in which the perpetual 

injunction may be granted in favor of the plaintiff, whether expressly or implicitly, preventing 

the breach of an obligation that exists in his favour. In contractual matters where such an 

obligation arises, the Court must seek guidance in accordance with the rules and provisions 

contained in Chapter II of SRA dealing with specific contract performance. Section 38(3), in 

clauses (a), (b), (c) and (d), further illustrates the circumstances in which the Court may grant 

a perpetual injunction. Section 39 SRA provides for mandatory injunctions where it is 

necessary to prevent the breach of an obligation and the erring party may be compelled to carry 

out certain acts. Section 40 allows for damages to be provided in lieu of or in addition to 

injunctions. Section 41 sets out conditions in which the injunction is to be refused. Section 42 

provides for an injunction for the performance of a negative agreement.  

The great jurist Shri Banerjee said: ‘Since an obligation includes every duty enforceable by 

law this form of specific relief, it would appear, is applicable to all cases where one person can 
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enforce a duty against another, or to use the correlative term, where one person is vested with 

a right which empowers him to constrain the other to adopt a particular line of conduct, or to 

do or abstain from doing a particular act. This right mayor may not arise out of a contract, and 

the remedy of injunction, by which preventive relief is granted by a Court, may be held to be 

available throughout the whole range of the law, But the jurisdiction is carefully defined in part 

Ill, Specific Relief Act, and to some extent circumscribed. It still remains, however, a vast and 

expansive jurisdiction, and forcibly illustrates the power of equity, in spite of the fetters of 

codification, to march with the times and adjust the beneficial remedies to altered social 

conditions and the progressive needs of humanity.'3 

If the above principle(s) of this equity jurisdiction are apparent, there would be no difficulty in 

extending it to different circumstances-one may be called upon to grant injunction in various 

kinds of conflicts which may be non-commercial, domestic, non-marital, violation of civil 

rights etc. Could not provide the list of such situations here. A civil conflict asking for a 

preventive relief can come before one in any form and then one can be motivated by concepts 

of equality, justice and good faith in granting relief. The uncertainty should not be there when 

equitable consideration requests and supports it.  

 

When can a permanent injunction be granted? 

A permanent injunction may be granted: 

a. To the plaintiff in a suit to prevent a breach of an obligation existing in his favour, 

whether implicit or explicit.4 However, in a situation where such an obligation arises 

from a contract, the court complies with the rules set out in Chapter II of the Act.5 Under 

Section 9, Chapter II provides that a person can, by pleading in his defense, demand 

relief in respect of a contract on any of the grounds available to him under any contract 

law. 

 

b. In a case where the plaintiff invades or threatens to invade the plaintiff’s right to, or 

enjoyment of, property, the court may grant a permanent injunction where: 

1. The defendant is trustee of the property for the plaintiff; 

 

2. There exists no standard for ascertaining the actual damage caused, or likely to be 

caused, by the invasion; 

 

3. The invasion is such that compensation in money would not afford adequate relief; 

 

 
3  Tagore Law Lectures, in 1906 

4  Section 38(1) of the Specific Relief Act, 1963 

5  Section 38(2) of the Specific Relief Act, 1963 
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4. The injunction is necessary to prevent a multiplicity of judicial proceedings.6 

 

 

Now comes temporary Injunction: 

 Temporary injunction shall last until such time as is stated or until further order of the 

court, which may be issued at any point of the suit. A temporary injunction is a temporary relief 

aimed at securing the subject matter in the present situation, without the intervention or 

intimidation from the defendant. It seeks to protect the plaintiff from disposal, or loss or 

damage of his property (subject matter), or any injury to the plaintiff. The primary purpose 

behind a temporary injunction is to safeguard a person or entity's rights before it passes the 

final judgment. When issued, a temporary injunction lasts for a specified period of time, or 

until the court deems fit. 

 

Purpose:  

 The purpose of the interlocutory injunction is to protect the claimant from injury by 

violating his right for which he could not be reasonably compensated in damages recoverable 

in the case if the dispute was resolved in his favour.7 

 

Components:  

 It is well settled that for grant of temporary injunction three factors have to be satisfied 

which are prima facie case, balance of convenience and irreparable loss. In Dalpat Kumar V/s 

Pralhad Singh8, the Hon'ble Apex Court explained these three factors as follows:- 

1. There is a serious disputed question to be tried in court and the act is likely, to entitle 

the relief, as requested by the plaintiff / defendant on the facts before the court. 

2.  Interference by the Court is necessary to protect the party from the injury species. 

In other words, it will result in irreparable loss or danger before the legal right is 

identified at trial and 

3. That the comparative burden on mischief or nuisance that is likely to occur as a 

result of refusing the injunction would be greater than that possibly would have 

occurred as a result of granting it. 

 

 
6  Section 38(3) of the Specific Relief Act, 1963 

7  Gujarat Bottling Co. Ltd. vs. Coca Cola Company 1995(5) SCC 545 

8  AIR 1993 SC 276 
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Prima facie case: 

 Prima facie case does not mean that the defendant will have a one hundred percent 

argument that is likely to succeed in the courtroom. Prima facie case means that the 

complainant's claims need due consideration and are not liable to be summarily dismissed.9 

 

Balance of Convenience: 

 In order to see a balance of convenience, it is necessary to compare cases of parties, 

comparative mischief or inconvenience that is likely to sue for withholding the injunction will 

be greater than that which is likely to come from granting it. 

 

Irreparable loss: 

 There are certain accidents that cannot be fixed, but they are not deemed 'irreparable' 

by an equity court. For instance, cause that outrages the feeling or loss of sentimental value 

things. On the other side, there are accidents which can be healed but are treated as irreparable 

in their existence. For example, someone who inflicts or threatens them is insolvent or 

incapable of paying damages. Ordinarily damage is irreparable because it will be a miscarriage 

of justice when without a fair and appropriate response by the Court. Very frequently an 

incident is irreparable when it becomes persistent and prolonged, or when a multiplicity of 

court cases can only resolve it. The term irreparable damage often refers to the difficulty of 

assessing the amount of damages caused. A mere difficulty in proving injury does not, 

however, provide for irreparable injury. 

A temporary injunction can only be issued if the person seeking injunction has a right that is 

asserted and can be enforced by way of injunction.10 

 

Now what is Ad-Interim Injunction? 

 Ad-Interim injunctions indicate that the court either passed an ex-parte order or, even 

though the defendant is present, the defendant was not completely heard for lack of pleading 

etc. In Morgan Stanley Mutual Fund Vs. Kartick Das11, it was observed as follows:- 

• Where irreparable or extremely serious injury to the claimant is caused, an ex parte order may 

be passed; 

• The court shall investigate the time at which the plaintiff obtained notice of the alleged act; 

 
9  Prakash Singh V/s State of Haryana 2002 (4) Civil L.J. 71 (P.H.) 

10  Agricultural Produce Market Committee Vs. Girdharbhai Ramjibhai Chhaniyara AIR 1997 SC 2674 

11  Morgan Stanley Mutual Fund Vs. Kartick Das 1994 4 SCC 225 
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• If the complainant has consented to the respondent's conduct, the temporary ex-party 

injunction shall not be passed; 

• The applicant must behave with utmost good faith; and 

• Such an order is for a provisional period. 

 

Order XXXIX Rule 3 of CPC allows for ex parte injunction in serious urgency situations. 

However, Rule 3 does not stipulate a specific request for an ex-parte injunction, but such a 

request should be part of a request for a two-party temporary injunction and the applicant must 

demonstrate urgency in such a request to justify the issuance of an ex-parte injunction / order. 

Such an order must however be temporary. The essential safeguards in this regard are briefly 

stated as under: 

• The matter should be persuasive and urgent. 

• The other criteria for granting temporary injunction order as stated in the case of Gujarat 

Bottling must be present. 

• The court shall record the reasons why an exparte order was granted. 

• It is the applicant's duty to notify the other party after the order has been passed and this notice 

must be accompanied by a copy of the application, the complaint, the affidavit and any other 

document submitted in support of the request. Upon serving the notice, the applicant shall file 

an affidavit of his having served that notice on the same day of the order or the next day. 

• Under Order XXXIX Rule 3A of CPC, it is the Court's requirement to continue with the two-

party proceedings after passing such an ex-parte order, and to dispose of the petition within 30 

days. The said 30-day period, however, is not the upper limit for ex-parte orders, i.e. the ex-

parte order will not be automatically vacated at the lapse of 30 days, but may be extended in 

extreme cases beyond 30 days. 

 

Is injunction a discretionary relief? 

 Injunction reflects a discretionary remedy. The court is not obliged to grant such relief 

merely because to do so is lawful. But the court's authority is not arbitrary, but sound and fair, 

based on the standards of justice.12 Discretion must be exercised judicially, depending on the 

circumstances of each case. No hard and fast rule can be laid down regarding the exercise of 

such discretion as to guide the courts.13 

 

 
12  Ganesh Daivajna Vs prakash 2000(3) Mh. L.J. 347 

13  Harcharanjit Vs Deeksha 2008(3)Mh.L.J. 587 Bombay High Court 
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Don’t worry if court discretionarily refused injunction under Order 39 CPC, we always have 

one provision for recourse, i.e., Section 151 CPC: 

 Civil Court has the power to grant interim injunction in exercising its inherent 

jurisdiction even if the case does not fall within the scope of the provisions of the Civil 

Procedure Code of Order 39.14 

Order 39 Rule 1 CPC is not the sole repository of the court's power to grant an injunction, but 

section 151 CPC gives the court the power to grant an injunction unless Rule 182 applies to 

the matter. But the court will only exercise inherent jurisdiction when, with extreme caution 

and only in very rare cases, they considered it absolutely necessary for the ends of justice.15 

 

Cases in which temporary Preventive injunction may be granted:  

Order 39 Rule 1 CPC-  

1) When any property in dispute is in danger,  

2) When any property in dispute is being wasted,  

3) When any property in dispute is damaged,  

4) When any property in dispute is alienated by any party,  

5) When any property in dispute is wrongfully sold in execution of a decree,  

6) When defendant threatens, 

7) When defendant intends to remove,  

8) When defendant dispose of his property with a view to defrauding his creditor,  

9) When defendant threatened to dispossess the plaintiff,  

10) When defendant otherwise cause injury to the plaintiff in relation to any property in dispute 

in a suit, 

11) Where defendant is about to commit a breach of contract or other injury of any kind,  

12) Where a court is of the opinion that in the interest of just so requires. 

 

Section 38 of the Specific Relief Act indicates that the applicant can be given permanent 

injunction in order to avoid violation of an obligation that remains in his favor,  

 
14  Manohar Lal Chopra Vs. Rai Bahadur Rao Raja Seth Hira Lal AIR 1962 SC 527 

15  Tanushree Basu Vs. Ishanya Bagal 2008 All S C R. 1186 
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2) If any such contractual obligation occurs,  

3) Defendants invade or threaten to invade the plaintiff right to enjoyment of property,  

a) in case of a) defendant is trustee of plaintiff  

b) where there is no standard to ascertain actual damage caused or likely to be caused by the 

invasion,  

c) where invasion is such that compensation in money would not afford adequate relief  

d) where injunction is necessary to prevent multiplicity of judicial proceedings. 

 

Failure to issue injunction, when? 

An injunction cannot be granted to16-  

(a) Restrain any person from prosecuting a judicial proceeding at the institution of the suit, in 

which injunction is sought, unless restraint is necessary to prevent multiplicity of proceeding.  

(b) To restrain any person from instituting or prosecuting any proceeding in a Court not 

subordinate to that, from which injunction is sought.  

(c) To restrain any person from applying to any legislative body,  

(d) To restrain any person from instituting or prosecuting any proceeding in a criminal matter,  

(e) To prevent the breach of a contract the performance of which could not be specifically 

enforced, 

(f) To prevent on the ground of nuisance, and act of which it is not reasonably clear that it will 

be a nuisance, 

(g) To prevent a continuing breach in which the plaintiff has acquiesced, 

(h) When equally efficacious relief can be certainly be obtained by any other usual mode of 

proceeding except in case of breach of trust,  

(I) when conduct of the plaintiff or his agents has been such as to disentitle him to the assistance 

of the Court, 

(j) When the plaintiff has no personal interest in the matter. 

 

Mandatory injunction: 

 Section 39 of the Specific Relief Act describes mandatory injunction as "an order 

requiring the defendant to return matters to the state in which they were before the plaintiff's 

 
16  Section 41 of the Specific Relief Act 1963 
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case was lodged" Sub-Rule (1) & (2) of Order XXXIX of CPC deals with the provisions of 

grant of temporary injunction. In Civil Procedure Code there is no any specific provision for 

granting of mandatory temporary injunction. Nonetheless, temporary injunction can be issued 

in accordance of the provisions of Sub-Rule (1) & (2) of Order XXXIX CPC. 

In case of Babab Narayan Landage..Vrs.. Mahadu Bhikaji Tonchar and others17, It is held 

that there are two necessary prerequisites for the Court to exercise jurisdictionFirstly, such 

control cannot be exercised unless the Court has a high degree of confidence that similar 

injunction will be granted in all probability at the trial and, secondly, irreparable damage is 

suffered if it is permitted to operate until the final decision has been made. 

In case of Dorab Cawasji Warden.Vrs. Coomi Sorab Warden18, Guidelines for mandatory 

temporary injunctions are set viz- 

1. The complainant has a compelling case for trial. That is, it must be of a higher standard than 

a prima facie case that is usually required for a injunction to be prohibited. 

2. It is important to avoid irreparable or serious injury which cannot usually be paid for in terms 

of money. 

3. The balance of convenience favors the one looking for such relief. 

The guidelines set out above are neither exhaustive nor complete nor absolute. Grant of refusal 

of such an injunction arising from the court's sound judicial discretion to be exercised in the 

light of the facts and circumstances of each case. When seeking temporary mandatory 

injunction, the party should not only decide prima facie case, balance of convenience and 

irreparable damage, but should also show that the case falls into an unusual category where the 

court may interfere in granting relief that could in fact cover the entire relief that should have 

been granted in the suit. The Court wants to have a greater degree of satisfaction, even greater 

than the case surrounding the issuance of a prohibitory injunction. If the effect of the injunction 

is to alter the status quo, then temporary mandatory injunction cannot be granted. It is a very 

rare force indeed. In case of Mohd. Mehtabkhan..Vrs.. Khushnuma Ibrahim19, the principles 

set out in case of Dorab Warden are echoed. 

 

What if Breach of Injunction happens and how to execute the order? 

 Rule 2A was adopted in Order XXXIX of CPC to grant the trial court power to 

prosecute the erring defendant committing violation of an interlocutory order. The object of 

CPC Rule 2A is not to punish but to enforce a person who had disobeyed the injunction order. 

Only wilful defiance triggers criminal proceedings. Until the court's knowledge of the order is 

proven, it cannot be assumed that the breach is wilful. Rule 2A of Order 39 of the Code of Civil 

 
17 Babab Narayan Landage..Vrs.. Mahadu Bhikaji Tonchar and others 1989 Mh.L.J.146 

18 Dorab Cawasji Warden.Vrs. Coomi Sorab Warden18 AIR 1990 S.C.867 

19 Mohd. Mehtabkhan..Vrs.. Khushnuma Ibrahim 2014(2) Mh.L.J. 150 
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Procedure does not extend to the final order of permanent injunction issued by the Court at the 

end of the suit hearing. Rule 2A will apply for breach of an undertaking given to the Court. 

The application for breach of the injunction should be registered separately as Misc. Judicial 

Case, and relevant points should be presented for trial. The proceedings pursuant to Order 39, 

Rule 2A of the Code of Civil Procedure shall be completely independent.20 

The party committing disobedience and violation of injunction, its property is liable to be 

attached and that person may also be detained for a period not exceeding three months in Civil 

Prison. The annexation rendered pursuant to this Law shall not remain in effect for more than 

one year. In a case of continued disobedience, then attached property will be sold, and out of 

the sale proceeds, the Court may award such compensation as it deems fit for the injured party 

and, if any, return the balance to the owner. Rule 11 of Order 39 of the Code of Civil Procedure 

authorizes the court to strike defense of a defendant who is in breach of a court order. The 

remedy for the enforcement / disobedience of either a perpetual or mandatory injunction lies 

under C.P.C. Order 21 Rule 32. 

Even if subsequently the injunction order was set aside, the disobedience does not get erased. 

It may be a different matter because, if the order is eventually rescinded, the rigor of such 

defiance will be toned down. Attaching the property of the disobeying party is open to the court 

and at the same time, if the court finds appropriate, the court can also order that it be held in 

civil custody.21 

Even where an interim order was passed by the Court, but without jurisdiction, that order 

should be followed until it is set aside, failing which breach of that interim order will occur.22  

 

Damages: 

 Section 95 specifies that if under a lawsuit any temporary injunction is granted and the 

Court determines that, there were no adequate grounds or the plaintiffs' suit failed and it appears 

to the court that, in the absence of fair or probable grounds for instituting the case, the Court 

can, at the request of the defendant, award appropriate compensation to the extent of the Court's 

pecuniary jurisdiction. The injury incurred must be one recognised by statute as warranting 

relief before an individual can seek damages and must have been sustained by the person in 

reality. The court may grant damages as a consequence in relation to a temporary injunction if 

the disobedience or infringement persists after one year from the date of attachment of properly 

for breach of temporary injunction order. The provision is set out in Order 39 Rule 2-A (2) of 

CPC. 

 

 
20  Rampyaribai Sukhdeo Daga and Vs Niladevi Naryandas 2007(4) Mh. L.J. 213 

21  Samee Khan Vs Bindu Khan AIR 1998 SC 2765 

22  Tayyab Ali Vs  Hind Rubber Ind. Pvt. Ltd. AIR 1997 S.C. 1240 
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Conclusion:  

 It can be inferred, in the light of the above debate that injunctions are primarily of two 

types: temporary injunction and permanent injunction. Temporary injunction is dealt with in 

accordance with Order 39 Rule 1 & 2 CPC and Permanent injunction is dealt with in 

accordance with Section 37 SRA. The grant of injunction cannot be claimed as a matter of law 

by the party nor can the Court arbitrarily deny it. However, the power to be exercised by the 

Court is governed by the principles stated above, and depends on each case's facts and 

circumstances. The party seeking relief must not only establish the prima facie case but also 

the irreparable damage that would be incurred to grant relief in case of refusal and that the 

balance of convenience lies in his favour. 

Thus, the reasoning behind the provision of Order 39 of CPC as laid down by Hon'ble Supreme 

Court in the case of M. Gurudas and Ors. Vs. Rasaranjan and Ors.23, can be summarized as 

"When considering a appeal for injunction, the Court will issue an order on the grounds of 

prima facie, balance of convenience and irreparable damage." 

_______________________________ 

 

 

As a caveat, this article should not be construed as implying that the injunction, temporary or 

permanent, can be claimed as a matter of law or the court can arbitrarily deny. The grant or 

refusal of the injunction highly depends upon the facts and circumstances of each case. 

Therefore, it is prudent for parties to seek legal advice and perform a thorough legal analysis 

of their case. 

This article is for informative purpose only. Noting herein shall be deemed or interpreted as 

providing legal or investment advice. 

 

 
23  M. Gurudas and Ors Vs. Rasaranjan and Ors AIR 2006 SC 3275 
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