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Admissibility of WhatsApp Chats in a Court of Law 
                                     By: Anjali Kumari  
  

 

ABSTRACT 
 

This article aims to analyse how in a court of Technology the admissibility of WhatsApp or 

Facebook has become an integral part. Over the years, we have seen how internet-based 

services are being used in committing a crime. Firstly, analyse the legislature enacted the 

Information Technology (“IT”) Act, 2000 and amended the Indian Evidence Act, 1872 in 2016 

to recognize and include electronic records as admissible evidence. Secondly, the 

understanding of importance sections of Information Technology (“IT”) Act, 2000 and the 

Indian Evidence Act, 1872.Thirdly,those cases which lead to a pertinent question: whether 

WhatsApp chats will be considered as primary or secondary evidence? Lastly, the conclusion 

part where discusses the current law relating to the admissibility of electronic documentation 

of different kinds, specially through instant messengers, still has a few issues that remain 

unresolved. Questions relating to the procedure for preserving and adducing more modern 

forms of electronic documentation in court. 
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INTRODUCTION: 

 
In our daily lives, in a court of Technology the admissibility of WhatsApp or Facebook has 

become an integral part. Over the years, we have seen how internet-based services are being 

used in committing a crime. To keep pace with the rapid developments in technology, the 

legislature enacted the Information Technology (“IT”) Act, 2000 and amended the Indian 

Evidence Act, 1872 in 2016 to recognize and include electronic records as an admissible 

evidence. On the premises that WhatsApp has become a verb, I will be discussing the 

admissibility of WhatsApp Chats in a court of law. 

 
 

IMPORTANT DEFINITIONS 
 
Section 2(1)(t) of the Information Technology Act, 2000 defines an electronic record as data, 

record, or data generated, image or sound stored, received or sent in an electronic form or 

microfilm or computer-generated microfiche. 

 

Section 3 of the Indian Evidence Act, 1872 defines evidence as all documents including 

electronic records produced for the inspection of the court. All such documents are considered 

as documentary evidence. 

 

Here, it is clearly evident that electronic records produced before the court will be considered 

as documentary evidence. For such an electronic record to be admissible, it must not have been 

tampered with or modified. For this, Section 65A of the Indian Evidence Act, 1872 states that 

contents of an electronic record may be provided in accordance with the requirements specified 

in Section 65B. Briefly, the requirements given under Section 65B can be summarised into the 

following bullet points: 

 

The evidence must be stored in the computer when it is being used regularly for the purpose of 

storage and it must be used by a person who is lawfully in possession of the computer. 

 

The content of the evidence must be fed in it during regular usage or activities performed by 

the computer. The computer must be fully operational and in a good condition, if not then it 



www.Lawpublicus.com      Volume 1 Issue 6 

Page 8 of 10 

must be provable in the court that the evidence has not been tampered with and is in a 

presentable condition before the court. The evidence must be presented in the court as it was 

originally extracted during the regular course of operation of the system. 

 

 
WHATSAPP CHATS: PRIMARY OR SECONDARY EVIDENCE 

 
In the case of Girwar Singh v. CBI, electronic evidence was presented before the court and a 

committee was appointed to check the authenticity of the electronic evidence. The committee 

found that the evidence wasn’t the original one or the copy of the original. The evidence was 

copied multiple times in various devices. Hence, the Delhi HC held the electronic evidence as 

inadmissible in the court. 

 

Here, it must be noted that the exhibition of evidence which has been reproduced from an 

original document is known as secondary evidence. Section 63 of the Indian Evidence Act, 

1872 lays down various instances when a piece of evidence is considered as secondary 

evidence. On the other hand, Section 62 of the same act defines primary evidence as a 

document presented in its original form for the inspection of the court. This leads to a pertinent 

question: whether WhatsApp chats will be considered as primary or secondary evidence? 

 

In the landmark case of Anvar v. P.K Baseer & Ors, the Supreme Court of India answered all 

the controversies which were created regarding the admissibility of electronic records in the 

court. In this case, the honourable Supreme Court made it clear that the requirements given 

under Section 65B are mandatory. The court also clarified that Section 63 and 65 of the Indian 

Evidence Act, 1872 do not apply to secondary evidence in the form of electronic evidence. As 

far as electronic evidence is concerned, only Section 65A and 65B are relevant. 

             

The Supreme Court held that the certificate required under Section 65B of the Indian Evidence 

Act, is a condition precedent for the admissibility of any electronic evidence. 

 

We may reiterate, therefore, that the certificate required under Section 65B(4) is a condition 

precedent to the admissibility of evidence by way of electronic record, as correctly held in 

Anvar P.V. (supra), and incorrectly “clarified” in Shafi Mohammed. Oral evidence in the 
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place of such certificate cannot possibly suffice as Section 65B(4) is a mandatory requirement 

of the law. 

 

The Court clarified that the certificate under Section 65B(4) is unnecessary if the original 

document itself is produced. If the owner proves a laptop, computer, computer tablet or a 

mobile phone owned or operated by him brings the same in the witness-box, on which the 

original information is first stored, the requirement of the certificate under Section 65B(4) is 

unnecessary. 

 

It was held that Oral evidence in the place of such certificate cannot possibly suffice as Section 

65B(4) is a mandatory requirement of the law. It was held that Section 65B(4) of the Evidence 

Act clearly states that secondary evidence is admissible only if lead in the manner stated and 

not otherwise. To hold otherwise would render Section 65B(4) ineffectual. 

 

The Court held that the following directions shall be followed by the Court dealing with 

electronics evidence till rules and directions under Section 67C of IT Act and data retention 

conditions are formulated for compliance by telecom and internet service providers. Hence, 

strict compliance with Section 65B is now mandatory for persons who intend to rely any 

electronic record before the courts in India. 

 

In 2018, this judgement was overruled in the case of Shafi Mohammed v. State of HP, wherein 

the Supreme Court relaxed the mandatory requirements under Section 65B and stated that 

electronic evidence presented without a certificate under Section 65B(4) can be relied upon. 

In cases when an electronic device, which produced an electronic record, is not in the 

possession of a party presenting the evidence, requirements of Section 65(4) cannot be 

fulfilled. At the same time, there must be no denial of justice to such parties and the court must 

relax this procedural requirement if the interests of justice so satisfy. 

 

In the case of Vikas Garg & Ors. v. State of Haryana (2017), the trial court relied on WhatsApp 

chats to hold the accused guilty of rape, among other offences. Later, the Supreme Court stayed 

the High Court’s order for bail and as per the latest information available, the Special Leave 

Petition is pending before the honourable court. 
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Later in 2018, a division bench of the Delhi High Court dismissed an appeal against the 

acquittal of accused by the trial court for offences under Section 376 and 506 of the Indian 

Penal Code, 1850. The bench considered WhatsApp chats between the parties which were duly 

admitted by the prosecutrix in cross-examination. The court was of the view that the chat 

contents demonstrate that the prosecutrix has consented for a physical relationship out of her 

free will and without any inducement. 

 

Recently in January 06, 2020, the honourable Supreme Court granted an injunction under 

Section 36 of the Specific Relief Act, 1963 in the case of Ambalal Sarabhai Enterprise Ltd. 

v. KS Infraspace, LLP Ltd. The court held that WhatsApp messages, which are considered as 

virtual communication, are capable of being considered as evidence. Before the consideration, 

the meaning and content of the virtual communication must be proved through evidence-in-

chief and cross-examination during the trial. 

 
 

CONCLUSION 
 
Current law relating to the admissibility of electronic documentation of different kinds, 

specially through instant messengers, still has a few issues that remain unresolved. Questions 

relating to the procedure for preserving and adducing more modern forms of electronic 

documentation in court are being debated, and an authoritative precedent on these grey areas 

is awaited. 

 

Nonetheless, the general rule is that since a mobile phone is a computer as envisaged under the 

Information Technology Act, 2000, a printout of screenshots of messages on a mobile phone 

will be considered as a secondary evidence and admissible in court of law subject to compliance 

of Section 65B.Online messaging platforms such as WhatsApp, should be admissible as legal 

evidence, provided the electronic records of these conversations are preserved and retrieved in 

a methodical manner. 

__________________________________________ 

This case study is for information purpose only. Nothing contained herein shall be deemed or 

interpreted as providing legal or investment advice. 

 


