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“DNA PROFILING 

                                              By: Jagriti 
 

 

PURPOSE OF THIS TOPIC 

There has been tremendous use of DNA profiling in criminal investigation from recent 

years. It basically helps in to find & solving criminal matters by identifying criminals, suspects 

and victims through their DNA. Resolving complicated paternity test, quicker and accurate 

identification of people in mass-disaster etc. It’s of great importance in criminal investigation 

but still there is no specific Indian law/ provision to manage forensic Science issues. During 

this particular paper we are going to discuss and examine how useful is DNA profiling ,some 

important provisions associated with DNA profiling and the way useful it’s during criminal 

investigation. 

 

SCOPE 

The author of this paper will be touching various aspect in relation to DNA profiling like: How 

DNA profiling plays a role in modern era by discussing earlier history and also how DNA from 

one place to another is transferred and helps in solving ccriminal cases and leads to 

investigation. The next point author will be discussing how it helps in disputed legitimacy of a 

child with respect to paternity test and then author has briefly examined international law and 

Indian laws in detail with Landmark and Important Judgements. In last there are some 

suggestions with a short conclusion from the author. 

 

RESEARCH INQUIRES TO BE ANSWERED 

Whether DNA evidence is generally accepted by the Indian Judiciary system? Whether DNA 

is a useful tool for finding legitimacy of a child in the eyes of law? Whether DNA can play a 

significant role for solving crucial and critical crimes? 

 

STRUCTURE 

The author has divided this paper into 4 parts. First part will be a short description of a DNA 

with history, second part would be dealing with how DNA can be used to identify the 

legitimacy of a child, third section of this paper is quite important it basically deals with legal 
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aspect of International and Indian laws with case laws, and in the last I have added some 

suggestions and conclusion. 

 

DNA PROFILING IN MODERN ERA 

DNA stands for deoxyribonucleic acid, its main principle is “Outside of identical twins, no 2 

people have the identical DNA pattern”. It’s used for identification of people with the help of 

biological compounds (such as saliva, bones, saliva, tissues, nails, hair strand etc.). Only a little 

amount of fluid would be enough for identification. Before the utilization of DNA, 

identification was heavily based on supported fingerprinting, foot prints, or other evidences 

that a suspect has left behind after committing a act against the law. This process of DNA 

matching has increased the probability of ascertaining the identity of offenders. DNA 

technology are often used even on decomposed human remains to apot/identify the victims. 

DNA profiling technology, which is based on proven scientific principles1 has been found to 

be very effective for social welfare, in enabling the Criminal Justice Delivery more accurate 

and scientific based. 

 

TRANSFERRING OF DNA can be transferred through 2 types: 

1. DIRECT – Where there’s an on-the-spot interaction between accused and victim as an 

example – During a quarrel between accused and victim the hair strand of accused was found 

on Crime scene. 

2. INDIRECT- Where there’s no direct interaction between accused and victim but due to some 

reasons there is a probability for collection of DNA. For instance, A car of victim or accused 

where any biological compound can be found. 

 

PATERNITY TEST & DNA PROFILING 

When we talk about paternity test it’s basically dealing with biological as well as social factor 

of a child, it has a separate importance and legality in our country. This test is conducted when 

the father of the child is in dispute .As DNA profiling is one of the most significant and accurate 

method to determine the identity of a person .To solve the legal dispute between the parties it 

is used as per under section 112 of Indian Evidence Act, which specifically states that If a 

person is born during a continuance of a valid marriage between his mother and any man or 

within 280 days after his dissolution and the mother remains unmarried , it would be conclusive 

proof that he is the legitimate son of that man, unless it can be shown that parties to the marriage 

had no access to each other at any time when he could have been begotten. 
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There is no specific legislation for conducting paternity test only section 112 of Indian 

Evidence Act is used as per discretion of our Hon’ble Court. 
It is always a challenge for judiciary to examine the matter in which they can grant paternity 

test due to construction of our social condition. For examining this test there are recent 

judgments I would like to quote here: Gauatam Kundu vs State of West Bengal, Bharti Raj 

vs Sumesh Sachdeva and Smt. Dukhtar Singh Jahan vs Mohd farukh. These cases are the 

landmark Judgements of our Hon’ble Supreme Court in which the question of DNA test is 

considered.  

Gautam Kundu vs State of West Bengal was one of the first cases in which Hon’ble Supreme 

Court adjudicated on legal validity of paternity test. In this case wife went to matrimonial home 

and conceived a child. Respondent refused the child due to girl child and refused to be a father 

of the child then wife claimed for maintenance and she also refused for paternity test. High 

court ordered for paternity test but later Supreme Court said “There is no law for paternity test 

in India and nor is this power given under Evidence Act or CrPC in absence of such law have 

to rely upon 112 Evidence Act and presumes that child is legitimate and the burden of proof is 

on husband”.  

In case of Bharti Raj vs Sumesh Sachdeva Court said whenever there is matter of paternity 

test only one section is there 112 of Indian Evidence act and presumption can be reverse only 

by evidence (beyond reasonable doubt) and not by mere balance of probability. 

In case of Smt Dukhtar Jahan vs Mohd Farukh Hon’ble Supreme Court held the term access 

in section 112 of the Indian Evidence Act doesn’t mean sexual intercourse mere meeting 

sharing same shelter during statuary period would be sufficient for this section.  

In conclusion we can see that there are certain points from which court can use Paternity test:  

No Court in India has power for ordering paternity test as there is no specific law. The only 

law governing paternity test is Section 112 of Indian Evidence Act. The father may reverse the 

presumption of 112 Indian Evidence Act however it must be beyond reasonable doubt.  Mere 

meeting / sharing shelter during statutory period would attract section 112. While dealing with 

the provisions of section 112 of the Indian Evidence Act on the issue of determining the 

paternity of the child, the courts held that DNA testing should be made permissible only on the 

direction of the court as no person can be forced to give his blood without such direction. 
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LAWS IN OTHER COUNTRIES 

Most of the countries rely only upon DNA as their constitution gives specially a power to use 

this method as a primarily tool. A mechanism has also been developed to identify the disaster 

victims through DNA profiling. Some of these Countries are: 

A. USA 

They have a Federal Bureau of Investigation in early 90’s which designed Combined DNA 

Index System with the purpose of amalgamating forensic science and computer technology for 

solving serious crimes. This has been corroborated in judgement of Maryland vs king and made 

necessary to examine DNA for arrest in serious crimes. In the United States, the type of crimes 

included in the database varies depending on the State. In some States many types of crimes 

are included and in others the database is restrictive and contains information pertaining to 

serious crime only. 

 

B. CANADA 

Canada passed DNA Identification Act on June 30th, 2000 which allowed the establishment of 

DNA data bank and amended their criminal code. 

 

C. CHINA 

China, in 1999 passed a law allowing the Ministry of Justice and the Ministry of Interior to 

establish DNA Banks. The essential things incorporated in this legislation is: 
The offenders - convicts as well as suspects who are sex offenders have to provide for such 

samples voluntarily. 

 

D. Trinidad and Tobago 

Trinidad and Tobago passed The Deoxyribonucleic Acid (DNA) Identification Act, 2000 to 

provide for DNA forensic analysis, to include a DNA report as evidence, to provide for the use 

of DNA testing to determine parentage, and other related matters. 

 

E. Other Countries 

In countries such as Holland, Germany, France or Austria only individuals who have 

committed certain serious crimes are included in the DNA profiling. 
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DNA PROFILING & INDIAN LEGAL SYSTEM 

If we discuss about India’s Legal Aspect for DNA profiling, we first must look our Constitution 

which imposes an obligation on every citizen of India “To develop the scientific temper, 

humanism and the spirit of inquiry and reform” to strive towards excellence in all spheres of 

individual and collective activity. Our Parliament is also competent in taking all steps for 
encouraging scientific methods to detect crimes, speed up investigation and determine 

standards in institutions for higher education. 

The other relevant provisions in Constitution are (i) Article 20(3) which guarantees a right 

against the self-incrimination; and (ii) Article 21(Right to Privacy) which guarantees protection 

of life and liberty of every person.  

Then we also have provisions under CrPc and Indian Evidence as well. 
In CrPc amendment act 2005 where section 53-A was added that says an accused of rape can 

be examined by a medical practitioner which will include taking of bodily substances from the 

accused from DNA profiling. Earlier section 53 authorizes the police officials to get medical 

examination of an arrested person does during the investigation by medical practitioner. 
In Indian Evidence act section 9 deals with facts necessary to explain or introduce a fact in 

issue or relevant fact and section 51 refers to grounds when opinion becomes relevant. Section 

112 provides that birth during the continuance of a valid marriage is a conclusive proof of 

legitimacy with only exception that the parents had no access to each other during 280 days. 

(Expert opinion) Section 46 deals with facts bearing upon opinions of experts. 

 Judiciary has given many precedents on whether DNA Profiling would be violating these 

provisions or not number of them are: 

CASES DEALING WITH SELF-INCRIMINATION 

(State of Bombay v. Kathi Kalu Oghad & Ors) 
Hon’ble Justice Ranjana Desai observed that The matching of DNA samples is emerging as a 

vital tool for linking suspects to specific criminal acts and the use of materials samples does 

not amount to a testimonial act for the purpose of article 20 (3) . Hence the taking and 

retention of DNA samples does not face any constitution hurdle in the Indian Context. 

(In Smt. Selvi & Ors vs State of Karnataka) 

Hon’ble Supreme Court while deciding case states that impugned techniques violates the right 

against self-incrimination Article 20(3) and results obtained from these test bear a testimonial 
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character and they cannot be characterized as material evidence such as bodily substance 

(DNA) and other physical objects. 

(Kalawati vs State of H.P) 

Supreme Court observed that Article 20(3) does not apply all to a case where confession is 

made by an accused without any inducement, threat, or promise. 

 

CASES DEALING WITH RIGHT TO PRIVACY  

(Ram Jethmalani vs Union of India) 

Right to privacy is an integral part of right to life. This is a cherished constitutional value, and 

it is important that human beings be allowed domains of freedom that are free of public scrutiny 

unless they act in an unlawful manner. The notion of fundamental rights, such as a right to 

privacy as part of right to life, is not merely that the State is enjoined from derogating from 

them. It also includes the responsibility of the State to uphold them against the actions of others 

in the society, even in the context of exercise of fundamental rights by those others. 
 

(R Rajagopal vs State of Tamil Nadu) 

The right to privacy is implicit in the right to life and liberty guaranteed to the citizens of this 

country by Article 21. It is a “right to be let alone.” 

 

(Anuj Garg vs Hotel association of India) 

While examining the constitutional validity of a law providing restrictions on fundamental 

rights, the proportionality of measures taken becomes relevant. The “compelling State interest‟ 

is just one aspect of the broader strict scrutiny” test, which was applied by the Court 
 

(People’s Union for Civil Liberties vs Union of India) 

The Court has endorsed bio-metric identification of homeless persons also so that benefits like 

supply of food and kerosene meant for persons who are Below Poverty Line reaches to the 

genuine persons. 

 

(Sharda vs Dharmpa) 

the Court observed that if everyone started using Article 21 as a shield to protect themselves 

from going through the DNA test then it will be impossible to arrive at a decision.  
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EXPERT OPINION AS AN EVIDENCE 

There are some cases where expert evidence/ opinion is needed it creates a responsibility on 

expert to assist the court by putting all the relevant materials together with the exact reasons 

which led him to a conclusion so that the court may draw its own conclusion. 

 

(Ramesh Chandra Aggrawala vs Regency Hospitals) 
The first and foremost requirement for an expert evidence to be admissible is that it is necessary 

to hear expert evidence. The test is that the matter is outside the knowledge and experience of 

the lay person. The scientific question involved is assumed to be not within the court’s 

knowledge. Thus, cases where the science involved, is highly specialized and perhaps even 

esoteric, the central rule of expert cannot be disputed. 

The other requirements of the admissibility of expert evidence are: 

1.That the expert must be within a recognized field of expertise, 

 2.That the evidence must be based on reliable principles and 

3.That the expert must be qualified in that discipline. 

(Prem Sagar Manocha vs State) 

The only duty of the expert is to furnish his opinion rest is on the Court whether to rely upon 

it or not. Expert only gives an opinion on what he has tested or on what has been subjected to 

any process of scrutiny. The inference drawn thereafter still depends on his knowledge. 

 

CONCLUSION AND SUGGESTIONS 

DNA played an important role in solving the serious and critical crimes it has been used since 

1985. It is also used for establishing blood relations and trade medical history. In this paper we 

have seen many judgements where Court is favoring DNA Profiling, that’s because there is 

less chance for inaccuracy in DNA Profiling, but still there are some loopholes in the provisions 

which can be used for changing the whole scenario. There are always pros and cons of every 

aspect. Even if DNA of a person is matched from the object where the traces are found there’s 

no means to establish motive of a crime as it only matches a DNA with other object/ person. 
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But it’s a useful tool and can be used by all means and there are some of my suggestions I 

would like to add on after researching on this topic.  

There must be a proper legislation/act/procedure for DNA profiling; Which could be helpful 

in making more laboratories and skilled experts; There shall be a National Bank Data Bank to 

be established by the Central Government for various data like Crime scene Index and 

unknown deceased; Maintenance of strict confidentiality with regard to keeping of records of 

DNA profiles and their use; Special Training in relation to Professional DNA Profiling; 

Keeping in view the possibility of future mass fatalities it is desirable and necessarily required 

to train forensic geneticists in DVI tasks and response planning. The skills involved in DVI are 

closely related to both DNA testing in criminal cases and kinship investigations.  

__________________________________________ 

This case study is for information purpose only. Nothing contained herein shall be deemed or 

interpreted as providing legal or investment advice. 

 


