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Insanity of Mind: A Major Defence under Criminal Law 
             By: Saumya Shalini 
  

 

 ABSTRACT 

  Insanity of Mind is a legal concept, not a clinical one (medical one). This means 

that just suffering from a mental disorder is not sufficient to prove insanity. The 

defendant has the burden of proving the defence of insanity by a “preponderance of the 

evidence” which is similar to a civil case. It has become a tool of misuse in the hands 

of the guilty. This research paper basically deals with the origination and the laws 

formed regarding the proving of Insanity defence. This paper also deals with the 

differences in between legal Defence and Medical Defence. Also shows as to how there 

is being the misuse of insanity and also raises the questions as to why it is difficult for 

the Defendant to prove it. 
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INTRODUCTION: 

  The subject of criminal liability and mental illness is still an unsolved problem 

of the criminal jurisprudence. Despite luxuriant literature on various facets of this 

theme, few cogent ideas are seen to emerge in justification or explanation of the 

intensity of the controversy. It however, presents some fascinating problems which 

deserve careful analysis. 

 

The philosophical basis of exemption of insane offenders from criminal liability is 

perhaps traceable to the functional limitations of the retributive and deterrent theories 

of punishment which inspire the provisions of Indian Penal Code. The retributive 

theory, though understandable as a desire to alleviate feelings of revenge of the injured 

person in society generally, is pointless and unrealistic when looked at from the point 

of view of an insane offender who is unable to make elementary moral discriminations 

and is thus incapable of adjusting with social demands of behaviour. 

 

The function of a test of responsibility in such cases, therefore, becomes primarily “to 

identify those who must be regarded as ineligible for the process of criminal justice 

with their inherent punitive ingredients and who, therefore, must be conceived solely 

as the recipient of care, custody, and therapy. With the development of psychiatry and 

behavioural sciences correctional philosophy has been cautiously progressing towards 

emphasis on rehabilitation and reform as well as social protection rather than retribution 

and punishment. Also there is a well-established principle “Actus Non Facit Reum Nisi 

Mens Sit Rea”, which in literal sense means, an act does not make an offender liable 

without a guilty mind. The intention or guilty mind (Mens Rea) of the offender is an 

integral part while committing a crime.  

 

The unsoundness of mind should be of such extent that it makes the offender completely 

incompetent in knowing the nature of the act. The factor that the person is suffering 

from a mental illness is by itself not sufficient to prove that he is insane. Under Indian 

Law, the rationale of insanity as a defence is incorporated in Section 84 of the Indian 

Penal Code, 1860. 
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ORIGIN OF THE RULES ON PLEA OF INSANITY:  

  The insanity law as a defence has been in existence from many centuries. But, 

it took a legal status from the last three centuries. The history of the law of insanity can 

be traced back to the 1700s. The first case that dealt with the law of insanity was R v. 

Arnold(1724), in which Edward Arnold attempted to kill and even wound Lord Onslow 

and was tried for the same. The evidence clearly showed that the accused was suffering 

from mental disorder. Tracy, J observed: 

 

“If he was under the visitation of God and could not distinguish between good and evil, 

and did not know what he did, though he committed the greatest offence, yet he could 

not be guilty of any offence against any law whatsoever.” As stated in the 

aforementioned case, a person can demand immunity if, due to his unsoundness of 

mind, he was incapable of distinguishing between good and evil and did not know the 

nature of evil committed by him. This test is known as the “Wild Beast Test.” There 

were other two following cases thereafter based on a similar context of Hadfield’s case( 

1800) and Bowler’s case (1812). 

 

 

ENGLISH LAW ON THE DEFENCE OF INSANITY: 

  English criminal law considers insanity a valid defence of crime. The 

fundamental definition of insanity is based on the McNaughton Rules. These rules are 

not about insanity medical definitions. In McNaughton’s case, the judges declared 

following insanity principles:  

1. All are presumed to be sane and to have enough reason, until proved 

contrary, to be responsible for their crimes. 

2. It must be clearly demonstrated in order to establish the defence of insanity 

that at the time of the act, the accused was working under such a defect of 

reason, from mental illness, as 

3. He didn’t know the nature and the qualities of the act he was doing, or 

4. He did not know what he was doing was wrong. 

 The accused must therefore, prove on the basis of the facts that he was suffering from 

a defect of reason caused by mental illness in an effect to argue insanity, because either 

he was unaware of the nature of act, or he had not realized that his actions was wrong. 
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INDIAN LAW ON THE DEFENCE OF INSANITY: 

  Insanity is provided in accordance with Section 84 of the Indian Penal Code as 

a defence under Indian Law. However, the term “insanity” is not used under this 

provision. The Indian Penal Code uses the sentence “mental soundness”. In accordance 

with the code, the defence of insanity, or that can also be called defence of mental 

insanity, comes from McNaughton Rule. In section 84 of the Indian Penal Code, a 

person of unsound mind shall act- nothing is an offence committed by someone who is 

currently unable to know the nature of the act or does what is wrong or contrary to 

legislation due to lack of a sound mind.  

 

Nevertheless, it should be noted that the farmers of the IPC preferred to use the 

expression” insanity of mind” instead of the term “insanity”. Insanity’s scope is very 

limited, while the mind’s insanity covers a large area. For this defence, the following 

elements are to be established- 

1. The accused was in state of unsoundness of mind at the time of the act. 

2. He was unable to know the nature of the act or do what was either wrong or 

contrary to the law. The term “wrong” is different from the term “contrary 

to the law”. 

 

 

DISTINCTION BETWEEN LEGAL AND MEDICAL INSANITY: 

 Section 84 of the Indian Penal Code puts out the legal responsibility test which 

is distinguished from medical test. It can be observed that the absence of will arises 

not only from the absence of understanding maturity but also from a morbid state of 

mind. This morbid mind condition, which provides an exemption from criminal 

responsibility, differs from the medical and legal point of view. According to the 

medical point of view, it is probably correct to say that every person, when committing 

a criminal act, is insane and therefore needs an exemption from criminal 

responsibility; while it is legal point of view, a person must be held to be the same as 

long as he is able to distinguish between right and wrong; as long as he knows that the 

act carried out is contrary to the law. 
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It has been ruled by the Supreme Court that “mentally ill” people psychopaths are 

unable to seek immunity from a criminal case, as it is their responsibility to 

demonstrate insanity at the time the crime was committed. So in practice, not every 

person who is mentally ill is exempt from criminal liability. There has to be a 

distinction between legal insanity and medical insanity. “Arijit Pasayat and the Bench 

of Justices, DK Jain, stated while upholding the life conviction of a man who cut off 

his wife’s head. The mere abnormality of mind, partial delusion, irresistible impulse 

or compulsive behaviour of psychopath does not provide protection from criminal 

prosecution as provided by the apex court held section 84 of the Indian Penal Code. 

The Bench stated that Section 84 of the IPC, which provides immunity from criminal 

prosecution to persons of unsound mind, would not be available to an accused, as the 

burden of proving insanity would lie with them, as provided in Section 105 of Indian 

Evidence. 

 

There was a case of Hari Singh Gond v. State of Madhya Pradesh, the Supreme Court 

observed that Section 84 sets out legal test of such responsibility in cases of alleged 

mental insanity. There is no definition of “mind unsoundness” in IPC. However, the 

courts have mainly treated this expression as also equivalent to insanity. But the term 

“insanity” itself does not have a precise definition. It is a simple term used to describe 

various degrees of mental disorder. So, every mentally ill person is not ipso facto 

exempt from any such kind of criminal responsibility. A distinction must be made 

between legal insanity and medical insanity. A court only is concerned with legal 

insanity and not medical insanity. 

 

Also there was another case as is referred of Surendra Mishra v. State of Jharkhand, 

it was then pointed out that every person suffering from mental illness is not ipso facto 

exempt from criminal responsibility. Also furthermore in the case of Shrikant 

Anandrao Bhosale v State of Maharashtra, the Supreme Court in determining the 

offense under section 84 of the IPC, held that it is totality of the circumstances seen 

in the light of the recorded evidence that would prove that offense was committed. It 

also added that “Unsoundness of the mind before and after the incident is a relevant 

fact”. 
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So there is a fine line of difference between legal insanity and medical insanity and 

the burden of proof lies on the accused to prove his insanity. The burden is not so 

onerous as that cast upon the prosecution to prove that the accused committed an act 

with which he is charged for. As per the law, medical insanity can be proved by 

producing medical prescription, etc. To prove legal insanity, the defence has to 

examine the witnesses who know about the past history of the accused that he or she 

in the past, was suffering from mental disorder or insanity and it continues to be so 

till date of occurrence and thereafter also. 

 

The case laws that dealt on the question of lunacy, unsoundness of mind etc- 

1. Sarfu Khan Vs. State of Jharkhand, reported in (2004) 13 SCC 460. 

2. Bapu @ Gajraj Singh Vs State of Rajasthan. 

3. Surendra Mishra Vs State of Jharkhand 

4. State of Rajasthan Vs Shera Ram @ Vishnu Dutta. 

5. Ravi Kumar Vs State of Rajasthan.  

And there are many other cases that relate to the very factor of differentiation between 

medical and legal insanity. 

 

 

MISUSE OF INSANITY AS A DEFENCE: 

 In the present scenario, there are very high chances that the defence of insanity 

can be very well abused as it is a very strong weapon to escape the charges of an 

offense. It is impossible to prove that the person was incapable of understanding the 

nature of the act. Defence lawyers can use it to free the culprits of intentional unlawful 

acts. 

 

It is only here that the courts play an important role as they have to make sure that a 

sane or any individual person does not take or rather to state doesn’t absolve himself 

by wrongfully using the defence in his favour.  
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BIBLIOGRAPHY: 

 As I was starting to research this matter there were a lot of questions that were 

pondering my mind and I was just going through a lot of books and researches to satisfy myself 

with the answer that, as such we know Insanity is a serious medical condition and people 

dealing with it are really in need of help from the others, that maybe people will be a little 

sensitive towards this issue. I had no idea that people would really use it as tool, a weapon to 

fight against the serious heinous crimes that they have committed. It was my research that 

proved me where I had wrong opinion and following that it showed me actually how it is being 

used to fight crimes, also the loopholes and laws framed.    

 

 

CONCLUSION: 

 It is also suggested that there should be a well-defined definition of the term “ mental 

insanity” to avoid various controversies and confusions that arise in understanding and also 

differentiating between “mental disease” and the actual insanity of mind sought by the code or 

the so called “ legal insanity” in order to make the defence available to the very accused. 

Section 84 of the code should be amended to incorporate the partial defence of diminished 

responsibility for murdering insane persons. This change shall be made on an equal footing 

with the defence of diminished responsibility as accepted under the defence of insanity as 

specified by the criminal law. 

The very scope of section 84 should be expanded to incorporate the defence of automatism 

under the defence of an unhealthy mind, just as it is recognized by the law system.  
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