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Grounds of Divorce in India vis-à-vis USA – A Comparative 

Study 
(With Special Reference to Hindu Marriage Act, 1955) 

                By: Aryan Pujari  

 
ABSTRACT: 
 Matrimonial issues are prevalent in today’s world. The USA is one of the most criticized 

countries with its rising divorce rates, on the other hand India has earned the fame of being 

one of the least divorces rated countries.  This paper aims to put forth a comparative study of 

grounds of divorce in India and the USA. Grounds provided under Hindu Marriage Act 1955 

are closest to the grounds of divorce in the USA that makes the study clear and unique and has 

been preferred particularly. This paper will help the readers to grasp the unprecedented 

similarities and differences between laws of both the nations. Also, the procedural aspect of 

obtaining a divorce is mentioned in the paper that “shows why comparatively the USA has 

such a skyrocketing divorce rate?”. Along with the above mentioned the paper also throws 

light on the historical backgrounds of matrimonial laws in the United states and India, driving 

it towards the present scenario.   
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INTRODUCTION: 
 

BACKGROUND OF DIVORCE LAW IN USA- 
 For each 1,000 marriages in the most recent year, just 14.9 ended in separation, as per 

the recently delivered American Community Survey information from the Census Bureau. But 

the question is whether these laws were so flexible and accessible from the beginning? No, it 

wasn’t so. Initially a tribunal was set up to deal with divorce law at The Colony of 

Massachusetts Bay, in the year of 1629. But the grounds were limited to adultery, desertion 

and impotency only. It was in the middle of the 19th century, when America’s divorce rates 

skyrocketed, Americans obtained the highest number of divorces in the whole of Europe. 

Thereafter, in 1903 “The conference on marriage and divorce” was held by the inter-church 

Conference and they instructed religion to suppress dissolutions. 1950 was the remarkable year 

when Family Courts were established in the US and a few of the family lawyers were seen 

coming in. 

 
 
 EVOLUTION OF INDIAN MATRIMONIAL LAWS- 
 Unlike USA India’s matrimonial laws are separated on one common ground that is 

religion. Hindus, Buddhists, Sikhs, and Jains in India are governed by the Hindu Marriage Act, 

1955; Christians by the Indian Divorce Act, 1869; Parsi by the Parsi Marriage and Divorce 

Act, 1936; and Muslims by the Dissolution of Muslim Marriages Act, 1939 and further a long 

list to go. Being a Hindu majority country, most of the divorce in India is obtained through 

Hindu Marriage act 1955. The sources of this act are wide known, such as shirts, Smritis, 

commentaries and the important legislation. Coming to the Dissolution of Muslim Marriage 

act 1939, even this code derives its origin from the Holy Quran, Sunnat, Ijma etc. 

 

But when we look into the institutionalisation of Family Court in India to the surprise of many, 

it was indirectly inspired by the Chinese family court system. Smt. Durgabai Deshmukh was 

the lady who, after her visit to China in 1953 proposed the then prime minister for setting up 

separate family courts to deal with matrimonial issues1.  

 
1 Family Court in India by: Archi Agnihotri & Medha Srivastava - IIIrd Year Students, currently pursuing a BA 
LLB (Hons.) course in National Law Institute University, Bhopal. 
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MODES OF DIVORCE IN USA VIS-A-VIS INDIA- 

• In a nutshell, there are two modes of divorce In USA as explained below,  

1. Fault divorce vis-a-vis Contested divorce; and  

2. No Fault Divorce Vis-à-vis Mutual divorce 

 

1. FAULT DIVORCE/CONTESTED DIVORCE:  

As implied from the name itself a fault divorce can only be granted in cases where one spouse 

successfully proves the fault or mistake of the other partner. For example, in Alaska the grounds 

for a fault divorce are: 
  1. Adultery; 

2. Conviction of a felony; 

3. wilful desertion for a period of one year; 

4. Either; a. Cruel and inhuman treatment calculated to impair health or endanger life;  

    b. Personal indignities rendering life burdensome; or c. Incompatibility of temperament; 

5. Habitual gross drunkenness contracted since marriage, and continuing for one year prior 

to the commencement of the action; 

6. Incurable mental illness when the spouse has been confined to an institution for a period 

of at least 18 months immediately preceding the commencement of the action; the status as 

to the support and maintenance of the mentally ill person is not altered in any way by the 

granting of the divorce; 

7. Addiction of either party, after getting married, to the habitual use of opium, morphine, 

cocaine, or a similar drug2. 

 

These grounds are entirely similar to that of grounds available for a divorce in India. 

Impotency, homosexuality being few more to add. However, no-fault divorce is becoming 

much more prevalent in states than fault divorce as there’s no need for any proof, hence couples 

find it much simpler to obtain. This is contrasted in India as most of the divorce in India is 

contested divorce not mutual ones. 

 

 
2 Available at 
https://www.hg.org/divorce-law-alaska.html 
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1.1 GROUNDS UNDER FAULT DIVORCE VS. CONTESTED DIVORCE- 
The definition and essence of both forms of divorce in India and the USA may seem similar 

but there is a huge gap between the grounds provided thereunder. Let’s compare a few grounds 

below:  

 

A) ADULTERY: 
Any marriage solemnised, whether before or after the commencement of this Act, may, on a 

petition presented by either the husband or the wife, be dissolved by a decree of divorce on the 

ground that the other party has, after the solemnisation of the marriage, had voluntary sexual 

intercourse with any person other than his or her spouse3. Sexual activities with a person of the 

opposite sex as well as the same sex involving oral sex and other sexual behaviour not 

necessarily including intercourse constitute adultery 4.The major difference that lies between 

both the laws are that for establishing adultery under Hindu Marriage Act 1955 the person with 

whom any of the spouse has sexual relation must be an opposite sex while under USA having 

any sexual activity with a person of the same sex may also attract adultery and is sufficient to 

obtain divorce. Now the common feature in both the adultery law is that mere inference and 

circumstantial evidence are sufficient to prove the guilt of either party. 

 

B) CRUELTY: 
When we look into cruelty as a ground of divorce, both India and USA have the same criterion 

to determine whether a spouse has undergone the cruelty or not. Here are a few examples of 

the forms of cruelty - 
1. Physical attacks upon a spouse; 

2. A spouse, knowing he or she is afflicted with a sexually transmitted disease, continues to 

maintain sexual relations and communicates the disease to the other spouse, who did not 

know about the disease; 

3. Repeatedly yelling, screaming or displaying rage; 

4. Constantly criticising a spouse’s abilities as a homemaker, breadwinner, parent or 

spouse; 

 
3 Section 13(1)(i) in The Hindu Marriage Act, 1955 
4 Choudhri, Nihara K. (2004). The complete guide to divorce law. New York: Citadel Press. p. 8. ISBN 0-8065-
2528-2. 
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5. Staying away from the house too often without an explanation; 

6. Publicly flaunting a relationship with another man or woman; and 

7. Wrongfully accusing the other spouse of adulterous relations with another man or 

woman. 

 

If you or someone you know are considering filing for divorce on the basis of mental or physical 

cruelty, it is important to remember that the acts of cruelty must be severe enough that it is not 

proper or safe for the couple to continue living together. The treatment must be more than mere 

incompatibility between husband and wife5. 

 

In one of the earliest cases of cruelty in India it was held that cruelty is a conduct of such a 

character as to have caused danger to life, limb or health, bodily or mental or a reasonable 

apprehension of it6. Further in the case of Dastane v. Dastane7 five parameters were laid down 

to determine whether a conduct is cruelty or not, following are the five points-  

1. The alleged act constituting cruelty should be proved according to the law of evidence; 

2. there should be an apprehension in the petitioner’s mind of real injury or harm from 

 such conduct; 

3. The apprehension should be reasonable having regard to the socio-economic and 

 psycho-physical condition of the parties; 

4. The petitioner should not have taken advantage of his position; 

5. The petitioner should not by his or her conduct have condoned to the acts of cruelty.   

These are the golden scales to measure the adequacy of cruelty for any conduct. 

 

A) ABANDONMENT OR DESERTION 
In both the nation if a spouse deserts another for a fixed period of time that’s sufficient to claim 

divorce. It refers to the desertion of the petitioner by the other party to the marriage without a 

reasonable cause or without the consent or against the wish of such party and it including wilful 

neglect of the petitioner by the other party. This goes for both India and the USA. In total there 

are three ingredients of desertion- first being the separation, secondly the intention of bringing 

the cohabitation to an end permanently, lastly absence of consent or against the will of the 

 
5 Available at 
https://flgfamilylaw.com/newsletters/divorce/fault-based-divorce-cruelty/ 
6 Russel v. Russel, [1897 AC 395]  
7 AIR 1970 Bom. 312 
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petitioner. However, both in India and the USA “Constructive desertion” is also a sufficient 

ground to claim divorce. Act or conduct of one spouse that makes it impossible for the other to 

live in the house is the prerequisite of constructive desertion. Here are a few acts that can lead 

to constructive desertion: - Habitual drunkenness of either of the spouses, keeping a concubine, 

unreasonable and persistent refusal by the wife to consummate the marriage, Confession of 

adultery etc. 

Despite of all the similarities, there are major differences between both the law, such as the 

other party must abandon the petitioner for a continuous period of not less than two years 

immediately preceding the presentation of the petition8, Whereas in the USA this period varies 

from 1 to 5 years based on the state’s law but mostly 1 year 9.   

  

B) MENTAL ILLNESS 
In the USA a spouse’s mental health issues may increase or decrease the share of marital estate 

of the other spouse who is claiming divorce, also it affects the custody of the ward as to who 

will be having the right to custody? In that regard there are circumstances on which the court 

shall decide such as-  

● the child’s age, developmental status and needs 

● the child’s relationship with each parent 

● each parent’s ability to meet the child’s needs and provide stability 

● each parent’s age, physical and emotional health 

● the child’s adjustment to school and the community 

● the child’s relationship with siblings and extended family members 

● either parent’s history of domestic violence.10 

However according to Hindu Marriage Act, 1955 the incurable unsoundness of the mind is 

subjected to the technological status of that time. For example, a mental illness which was 

 
8 Section 7 of Marriage Law Amendment act, 1976  
9 Available at 
https://law.jrank.org/pages/6107/Desertion 

10 Mental Health Issues and Divorce(Taking a look at the impact of mental health issues on your divorce case), 
by- Kristina Otterstrom.  
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incurable before a decade can be treated today. There for the court adjudicate on this subject 

as per the development in the domain of medical science.  

 

C) CRIMINAL CONVICTION 
Till now we have seen quite a few grounds starting from innocuous and slowly developing to 

extreme betrayal, but what about those who lie in the middle of the scale? Either of the spouses 

undergoing a criminal conviction is one of such challenges for the other. In the USA most of 

the state provides such conviction as a ground of divorce. For the establishment of such a 

petition court must consider the nature of crime as a prerequisite, also the residing state is a 

major factor. For example-  

In Maryland either of the spouse must show that the other spouse- 

1. was convicted of a crime; AND 

2. received a jail sentence of over 3 years (or an indeterminate sentence); AND 

3. has served 12 months at the time of filing for divorce11 

Although there are a few factors which ensures that divorce is must in these cases:-  

1. Conviction for any crime that renders the  spouse infamous 

2. Conviction for felony if the conviction in imprisonment  

3. Either spouse is “guilty of such cruel and inhuman treatment or conduct towards the spouse 

as renders cohabitation unsafe and improper.” 

The above mentioned are few of the prerequisite circumstances for claiming divorce under the 

ground of criminal conviction. However India doesn’t provide any such ground of divorce, 

although commission of rape is an additional ground for divorce under Hindu Marriage Act, 

1955. If after the solemnization of marriage husband been guilty of offence of rape, sodomy 

and bestiality enables the wife to claim divorce12. “Sodomy” refers to copulation between male 

person and “Bestiality” is sexual union of man with beast which is against natural order. These 

offences are brutish and are clearly unnatural offences. This could be concluded that while in 

the USA criminal conviction of violent nature is a sufficient ground for divorce, India on the 

 
11 Md. Code, Family Law S 7- 103(a)(3), available at  
http://mgaleg.maryland.gov/mgawebsite/Search/Legislation 
12 Section 13(2) in The Hindu Marriage Act, 1955 
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other hand demands offences which are immoral and against natural order for providing a 

benefit of divorce. 

 

2. NO FAULT DIVORCE VIS-À-VIS MUTUAL DIVORCE: 

Hereafter we shall discuss, what are the conditions for mutual divorce (India) or no fault 

divorce (USA)? There are often circumstances in which both spouses agree to dissolve the 

marriage with mutual consent and understanding. The conditions provided under Divorce by 

Mutual consent and No-fault divorce are mostly similar; the only distinction is domicile status 

of citizens of the United States i.e. few of the states have exceptional conditions, examples are 

discussed below. 

 

2.1 NO-FAULT DIVORCE- 

Let’s see the definition of both the terms, “No-fault divorce” means divorce due to 

“irreconcilable differences” or “irretrievable breakdown of marriages”. Nowadays all the states 

have statutes that allow this form of divorce. Every time couples feel that marriage is not worth 

continuing they go for the same. In most of the states even the court doesn’t ask the cause of 

action and the couples are provided with the benefit of no-fault divorce, But in states such as 

Arkansas and Louisiana for example doesn’t recognise “Irreconcilable differences” as a 

ground of divorce. Irreconcilable difference means that both the wife and husband can’t 

continue to live with one another because of lack of consensus in most of the things which is 

also detrimental to both of their personal and professional life. Although in these states both 

spouses prove separation for a reasonable period of time as an alternative to claim divorce. 

Herein assets and debts of both the partners are shared by mutual understanding. Most couples 

in the United States opt for this form of dissolution as the process as they find it quick and 

stress-free.   

 
2.2 DIVORCE BY MUTUAL CONSENT- 

Divorce by mutual consent wasn’t there originally in the Hindu Marriage Act, 1955 rather it 

was added through the amendment law of 1976. Since then, section 13(B) of the act enumerates 

the remedy of mutual divorce or divorce by mutual consent. Subject to the provisions of this 
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act, a petition for dissolution of marriage by a decree of divorce may be presented to the district 

court by both the parties to a marriage together, whether such marriage was solemnised before 

or after the commencement of the Marriage Laws (Amendment) Act, 1976 (68 of 1976)*, on 

the ground that they have been living separately for a period of one year or more, that they 

have not been able to live together and that they have mutually agreed that the marriage should 

be dissolved13. Basically, there are four important ingredients of this sections as follows-  

● Parties are living separately for a period of one year or more. 

● They have not been able to live together. 

● Mutual agreement on dissolution of marriage. 

● With free consent of the parties.  

On fulfilment of all the conditions a decree of mutual divorce is passed. But if the party doesn’t 

move to the court after six months and before eighteen months from the date of presentation of 

mutual petition then in that case the petition is annulled by the district court. 

 In Chanderkant v. Hans Kumar14  

It was held that either of the party unilaterally can’t withdraw the consent unless it’s proved 

that such consent was obtained under fraud, coercion or undue influence.  

In Ravi Shankar v. Smt. Sharda15 

The court upheld that parties preferring divorce under mutual consent need not prove anything 

other than the requirements of section 13-B.   

However, later in supreme court in the matter of Surestha Devi v. Om Prakash held that the 

consent can be withdrawn any time before the court passes the decree of divorce. If there is no 

consent during the enquiry the court has no jurisdiction to pass a decree of divorce by mutual 

consent. 

 

 

 

 
13 Section 13B in The Hindu Marriage Act, 1955 
14 AIR 1989 Del. 73 
15 AIR 1978 M.P. 44 
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CONCLUSION: 

From the above study, we can conclude that even though the grounds of divorce in the USA 

and India are closely similar, there are differences in terms of rigidity of the grounds and 

jurisdiction of courts. In India even a family matter can go up to the supreme court which isn’t 

so in the United states. Criminal conviction is an additional ground in the USA but in India 

neither the family laws, nor the Special Marriage act incorporates any such express grounds, 

although there is the indirect application of this principle in unnatural offences such as sodomy, 

bestiality and rape. From a rational point of view both laws in the USA and India are evolved 

by judgement of the concerned courts to suit the changing scenario of matrimonial disputes.   

_____________________ 

This case study is for information purpose only. Nothing contained herein shall be deemed or 

interpreted as providing legal or investment advice. 


