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Acceptance of the Other: A Scenario on the LGBTQ 

Community  

          By: Shiva Joshi & Anjali Sharma  
  

ABSTRACT 
This paper has tried to opulently highlight the journey of the LGBTQ Community within every 

culture and every society of this world. This paper depicts the universal history of the 

community, along with a separate mention to the Indian society and the changes which have 

been brought about. 

 

Although the right to live one’s life with liberty is the basic structure regarding International 

Human Rights and is mentioned in every legal document which formats the socio-legal 

structure of that society, the fact that some laws completely go against the well-being and 

acknowledgement of a certain community cannot be looked over. During the 20th century, some 

laws and norms were claimed to be permanent regardless of them being toxically binding in 

nature. The fact that these laws were made by people decades older than the new generation 

and the fact that their opinions were not considered on the pretext of them being ‘not mature 

enough’ has always been side-lined.   

 

From Ancient History to our Modern-day society, how people from the LGBTQ Community, 

who live in the same space as any other human being and follow the same culture as them, are 

naturally different from them and are directly or indirectly discriminated or differentiated 

against, this paper highlights those points, and advocates the true meaning of right to live a 

free and dignified right.  

 

Furthermore, this paper has tried to highlight the tedious journey the homosexual community 

had to cross to obtain their legal identity within our modern society and how their true selves 

were accepted, not only by the society but by themselves as well.  
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“Equality means more than passing laws. The struggle is really won in the hearts and minds 

of the community, where it really counts.” 

 – Barbara Gittings 

 
If we are to talk about the basics of Human rights, the right to life is the first such right which 

comes to mind. Within the Indian constitution, it is established under Article 21 which gives 

every citizen and even a foreign person who is present within the region of the country, the 

basic right which he/she is entitled to- the Right to Life. 

 

Talking about the International Scenario, it’s is established under Article 3 of the UDHR1 
2which reads as follows: 

 

“Everyone has the right to life, liberty and security of person. No one shall be held in slavery 

or servitude; slavery and the slave trade shall be prohibited in all their forms. No one shall be 

subjected to torture or to cruel, inhuman or degrading treatment or punishment.” 

 

The right to Life and Liberty is the basic structure of any society, and allows every human born 

on this planet to live as per their will, and violation of this right is strictly prohibited by any 

constitution of every country. 

 

This right, although is said to extent to each and every person of every society and community 

of the world, came late to a community in particular, that community being the LGBTQ 

Community. 

 

LGBTQ, standing for Lesbian, Gay, Bisexual, Transgender, Queer which cover all human 

species who are non-heterosexual. 

 

In laymen terms, a person is classified as a ‘Heterosexual person’ when that person strictly 

belongs to either the “Male” or “Female” category and these persons are attracted, or as one 

can say, their sexual orientation is towards the opposite gender of their species. 

 
1 Universal Declaration of Human Rights 
2 https://www.un.org/en/universal-declaration-of-human-rights 
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It was during the late 18th and early 19th century where for the first time such a relationship 

was socially discovered, and to say that the global society as a whole did not accept that, would 

be an understatement. Talking about a same sex relationship was not only considered a taboo 

but a blasphemy to most people as being attracted towards a person of the same gender was 

not only considered as unnatural but people would consider that person to be mentally unstable. 

To this date, even when we’re all well within a progressive modern era there are certain 

communities who believe the same. 

 

Some religious fanatics who would consider this as a punishment of the gods on not only the 

‘ill person’ but on that person’s ancestors and family would conduct various kinds of rituals 

and practice exorcisms which would as such drive that person towards insanity and eventually 

have that person either be a subject to witch hunting or total banishment from the society. 

 

To say the lives of people belonging to this community was hard would be trivialising the 

situation. People were considered abnormal to such an extent that they started hiding their 

identity, living their lives in frustrated silence. 

 

Although the right to live one’s life with liberty is the basic structure regarding International 

Human Rights and is mentioned in every legal document which formats the socio-legal 

structure of that society, the fact that some laws completely go against the well-being and 

acknowledgement of a certain community cannot be looked over. During the 20th century, some 

laws and norms were claimed to be permanent regardless of them being toxically binding in 

nature. The fact that these laws were made by people decades older than the new generation 

and the fact that their opinions were not considered on the pretext of them being ‘not mature 

enough’ has always been side-lined.   

 

Although due to the ever-changing nature of the society and due to the improvement regarding 

raising awareness in today’s generation, has improved the status and standing of this 

community within our global society. The conditions, however, are still not up to the mark. 

Even after the passing of laws, there is still a lot of discrimination against the people belonging 

to the LGBTQ community, regarding them as those who are destined for eternal damnation 

and keeping their distance, considering them as if they carry some sort of a contagious disease. 
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Observing all these minute details make us come to a point of view that human beings do not 

take change well, especially those who consider themselves to be in charge. They’re afraid of 

what change might bring and overall change the social and legal structure of the society, 

considering them nothing but ridiculous pollutant matters.   

 

Although laws are made to keep a society within a certain discipline and to ensure rights for 

the upliftment of people belonging to all communities, having people follow them is the actual 

social task, as people would only follow what they believe is correct. So, establishing laws is 

futile, if the people’s mindset doesn’t change. 

 

HISTORY OF LGBTQ COMMUNITY 
Looking at the history of this community, particularly during the late 18th - 19th century, the 

concept of “gender identity” or sexual identity” did not exist. For the world, there were two 

respective genders- Male and Female, who were ultimately bound together in the form of 

marriage, and any other opinion or concept which was even remotely close to diverting away 

from heterosexuality was considered as abnormal or along the lines of a mental illness.  

 

There have been many instances observed and recorded regarding the presence and acceptance 

of same gender couples, people belonging to the Transgender community along with non-

binary community as well. Many countries, before the taking over of modernisation, which 

lead to most countries being influenced by the concepts and ideologies of the West, who 

considered the idea of same sex couples as dogmatic, lead to many societies believing the same. 

 

The earliest mention of same sex couple or those who recognised themselves as Transgender, 

come from Ancient Greek documents. Marriage between same gender persons was not seen, 

however relationships among them progressed nonetheless. Here, the concept of an ‘older 

dominant’ being in a relationship with a ‘younger submissive’ alongside the older dominant’s 

marriage have been recorded throughout the ancient period of Greece. It was an option which 

men of age and high status could pursue and was not looked down upon. Similar situations 

were seen to be recorded within the ancient Roman texts as well.  
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It was during the Medieval Ages where the ‘Catholic Church’ started to term the idea of same 

sex relationships as “an abomination to the human kind” and began hunting them down, 

executing them upon discovery or performing various types of exorcist rituals on the pretext 

of religion. 

 

Although there have been instances recorded regarding the acceptance of lesbian relationships, 

there was no acceptance regarding any other homosexual relationship. 

 

The first LGBTQ rights movement, wasn’t exactly a proper movement per say, but can be 

understood as the start of a change within the society. It was in Berlin in 1897 where the first 

sparks of hope were seen for a much changed and understanding society, however it was much 

later that these ideas and concepts were understood. The Scientific-Humanitarian Committee 

was the first to raise an issue regarding the rights of couples which consisted of same sex 

partners. They called for the removal of Paragraph 175 of the Imperial Penal Code, and later 

on, in 1928, the leader of the committee Magnus Hirschfeld gave people belonging to the 

homosexual community a voice of their own to represent themselves by sponsoring The World 

League for Sexual Reform. 

 

By the end of the 19th and beginning of the 20th century a new era arrived in this global society. 

People started to analyse the importance of the homosexual community. Not many people had 

the courage to come forward regarding their sexual orientation. Even though the importance of 

the concept of a basic structure of Human Rights was established within every society, the 

concept of living freely and living as a civilised person would come with a dragged hustle.  

 

The case of One, Inc v. Olesen 3is regarded as the first case which was regarding the rights and 

acceptance of the homosexual community, came forward. In this case, In the year 1953, a 

publisher associated with the Los Angeles chapter of the Mattachine Society, one of the 

country’s first homosexual, or as they would call it then “homophile” groups, released 

something unique for its time: ONE: The Homosexual Magazine. The magazine, which is 

considered by One Archive Foundation to be America’s first widely-distributed magazine for 

gay readers, included articles, editorials, short stories and other content.  

 

 
3 355 U.S. 371 (1958) 
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Not long after publication began, its August and October editions were seized by the Los 

Angeles postal authorities. Authorities argued that the publication violated obscenity laws. 

The Supreme Court reversed the lower court’s ruling, and established that material aimed at a 

gay audience was not inherently obscene. The decision validated that people had the right to 

publish LGBTQ media. 

 

This was the start of a big change within not only in one country but within the Global society 

as a whole. People, and even the legal structure, finally acknowledged the existence of the 

homosexual community within the society. 

 

Since the process of change had already begun for the better, the only way for it to move now, 

was forward, and so, in 1972, the Minnesota Supreme Court of US in the year of 1972 had also 

addressed the issue of same-sex marriage or Marriage between homosexual couples. 

The case of Baker v. Nelson4 was sparked when a young Minneapolis couple, Richard John 

Baker and James Michael McConnell, wanted to get married. 

 

The couple was reportedly so determined that Baker enrolled in law school to figure out a way 

how the two could legally wed, according to the New York Times.  

However, the couple’s effort seemed to fail when the Supreme Court decided to dismiss the 

case “for want of a substantial federal question.” The case did not end up changing much for 

people in Baker and McConnell’s situation. 

 

Ultimately, the couple got married anyway by obtaining a marriage license in a different 

Minnesota county in 1971. Baker changed his name to Pat Lyn McConnell to obtain the 

certificate. 

 

The pastor who married them, Roger Lynn, told the Times in 2015 that he considers them to 

be “one of my more successful marriages” because they were still happy and love each other. 

A Minnesota Judge ruled that the couple’s marriage is valid in 2018. 

After years of coaxing, perusing and trying to make people understand of their normalcy and 

how they were as normal humans as any other person, people with different sexual orientation 

 
4 291 Minn. 310, 191 N.W.2d 185 (1971) 
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or a different sexual identity have finally got the legal rights and their place in the world as 

they deserve.  

 

It was only in June 1994 when the US legalised homosexual relationships and then legalised 

same gender marriage a few years down the line. A lot of countries soon followed after US, 

legalising homosexual relationships and further making their marital union officially legal in 

nature.  

 

However, even after amending the laws and legalising their identity, relationships and marital 

bonds, people of the LGBTQ Community have, and till date still are, being targeted and singled 

out, being disregarded and discriminated against.   

 

This situation was addressed in the case of Romer v. Evans5, where the Court held that people 

belonging to the LGBTQ Community cannot be singled out and have their rights be taken away 

from them. The case revolves around an amendment to a Colorado law, which banned cities 

from passing anti-discrimination laws that would protect gay and bisexual people.  

 

In a 6-3 decision, The Hon’ble Court ruled that the law didn’t adhere to the 14th Amendment’s 

equal protection clause, because of how it singled out a certain group. “Even if, as the state 

contends, homosexuals can find protection in laws and policies of general application,” Justice 

Anthony Kennedy said in the majority opinion, “[the Colorado law] goes well beyond merely 

depriving them of special rights. It imposes a broad disability upon those persons alone, 

forbidding them, but no others, to seek specific legal protection.” 

 

In this, it was decided that “carving LGBTQ people out of protections that everybody else 

could have access to violated equal protection.” 

 

HOMOSEXUALITY IN INDIA 
 
Pre-British Era: 

 
5 517 U.S. 620 (1996) 
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Studying the History of our society’s becoming, religion has played a significant role in 

shaping the structure of our society. There has been mentioning of homosexual relationships 

in various Ancient Indian texts and documents which have even influenced the status of the 

homosexual community in today’s time.  

 

The texts and documents have been vastly written by many scholars, where some have 

accepting or neutral viewpoints about it, while some texts are antagonists towards the subject. 

During the Ancient period, there have also been mentioning about the Transgender community, 

who were openly accepted within the royal family as the first lady of the Queen or the eldest 

Princess. People belonging to the Transgender community were rarely discriminated against 

and were specialised in at least one form of Art or another. They were considered as an 

important helping hand to the younger female head of a Royal or any affluent household.  

 

Homosexual relationships have been mentioned in various Indian texts like the Kamasutra and 

the Arthshastras. Although Homosexual relations were not openly sanctioned or accepted 

within the Arthshastra, they were not scorned either. Within the Ancient Indian Period, 

Homosexual relations were normalised, although not openly, and people who were 

Transgender were not discriminated against but were rather accepted as part of the society.  

During the Medieval Period, things started to change within the society and the mindset of 

people began to evolve with the change in society. Indian Medieval Period saw the culture get 

mixed with the Mughal Empire, and the people within the society earnestly began to disapprove 

of homosexual people and relationships. They started to consider them as “unnatural” and 

either straight away banished them out of the community and society, or carried out public 

punishments. The Fatawa-e-Alamgiri, which was a Legal State document of the Mughal 

Empire laid down punishments for homosexual acts within the State, which would include 

either 50-100 lashes or public execution by stoning.6 

 

Although, prima facie, we see that such was the case with the mix of the cultures, there have 

been texts which are found within the Mughal Empire which relate to homosexual 

relationships, such as a story about a Persian speaking Armenian poet who fell in love with a 

boy of the land was written and recorded by people who took care of his shrine7. Furthermore, 

 
6 Baillier, Neil B. E. (1875) “A digest on Moohummdan Law” 
7 Vanita, Ruth (Oct 20, 2008). “Same-Sex love in India”. Penguin Books Limited. 
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a Dutch traveller had also observed and stated about homosexual relationships among Mughals 

within the Bengal region. He had observed that “both- Males and Females used to take part in 

such unnatural and beastly acts”, and stated the same into his work.8 

 

Taking all the facts pertaining to the history of our society, we can safely observe that 

homosexuality, as a concept, was known to the society and was even practiced by some and 

accepted by few, as mentioned within certain historical texts.  

 

During British Raj 

The Britishers had originally entered the land of the Indian sub-continent by wearing a mask 

of friendship and extending the hand of Trading and new discoveries. Once they understood 

that people of the land follow certain customs and believe in walking certain paths which they 

thought to be as ‘uncivilised’ and ‘barbaric’, they got the idea to take the ‘responsibility’ to 

make the, as they would put it, ‘uncivilised society’ into a civilised one which would be based 

off upon as per their Catholic beliefs, which according to them would make the world of the 

living no less than Heaven itself.  

 

Britishers believed and followed the saying of the Catholic church, and according to them, 

homosexuality was a ‘Sin’ and homosexual acts were considered ‘beastly’ and ‘animal like’.  

They had imposed section 377 within the Indian Penal Code, criminalizing homosexual acts 

and homosexuality in general, regarding them as being “against the order of nature”.  

 

Since then, the homosexual community in India had lost their standing. The kind of recognition 

and understanding they had within the society was displaced, earning nothing but hate, treating 

them as less than a human, as if they did not belong to the same species but were just an atrocity 

created by some evil.  

 

These beliefs are still present in today’s society, undignifying the human nature all together. 

Although it was during the British era where the people of our society were coaxed to convert 

their beliefs, it is our fault today for still upholding those chain of thoughts.  

 

 
8 Johan Stavorinus, Voyages to the East Indies, G G. Robinson (London), 1798, pp. 455-56. Cited in Grcenberg, 
p. 180. 
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After Independence, till now 

The British Raj within the country had continued for about 200 years, and after following the 

social and legal structure of the West and having a certain lifestyle introduced within the 

society, the people of the society, from generation to generation became used to it. They started 

to believe what was taught to them blindly and began to follow what their parents, grandparents 

and other elders of the family did.  

 

Homosexual Community in India was close to non-existence during the 1950s. Even those who 

were born as Transgender or non-binary would either be hidden from the society or would be 

abandoned by their own parents, having been driven out of the social structure all together.   

 

The battle for the rights of the LGBTQ Community within the Indian society started in the late 

1970s by Shakuntala Devi, and it was from there where our modern history regarding the rights 

of the homosexual community begins. The people belonging to this community along with 

their loved ones and those who accepted them whole-heartedly had to face a lot of challenges 

and fight lot of battles. Knowing the social structure of the society, it was hard to make people 

listen and understand their point of views. Although every person and citizen were entitled to 

live their lives independently, freely and as per their own will, somehow the social system 

found this legal norm conditional.  

 

The 1990s brought a new spark of change within the society, where people started to become 

aware of the homosexual community as more and more people began to come forward with 

this unpopular opinion.  

 

The first ever case to be recognised by court regarding the rights of this community was the 

case of Naz Foundation v. State (NCT of Delhi)9, and Others, in the year 2009.  

 

This case concerned a writ petition (a public interest action taken before the court) brought by 

an Indian NGO working with HIV/AIDS sufferers which argued that Section 377 of the Indian 

Penal Code was unconstitutional.  

 

 
9 2009 SCC Online (Del) 1762 
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Section 377 entitled “Of Unnatural Offences” has effectively been interpreted as criminalizing 

consensual sexual acts between persons of the same sex. Section 377 states: “Whoever 

voluntarily has carnal intercourse against the order of nature with any man, woman or animal, 

shall be punished with [imprisonment for life], or with imprisonment of either description for 

term which may extend to ten years, and shall also be liable to fine.”  

 

The Naz Foundation and others submitted that this interpretation of Section 377 violated the 

fundamental rights guaranteed under Articles 14, 15, 19 and 21 of the Constitution of India.  

The Foundation brought the action in the public interest on the grounds that it’s work on 

combating the spread of HIV/AIDS was being hampered by discrimination against the gay 

community.  

 

This discrimination, the petitioners submitted, resulted in the denial of fundamental human 

rights, abuse, harassment and assault by public authorities, thus driving the gay community 

underground and subjecting them to greater vulnerability in violation of their fundamental 

rights. 

 

The Court, ultimately, declared that Section 377 of the Indian Penal Code, insofar as it 

criminalizes consensual sexual acts of adults in private, violates Articles 21, 14 and 15 of the 

Constitution. 

 

Although the Delhi High Court understood that there has been violation of rights, of people 

belonging to this community, such a point of view was not commonly shared by everyone, and 

so the battle for obtaining a legal identity still continued for them.  

The case of Suresh Kumar Koushal v. Naz Foundation10 concerned itself with the 

constitutionality of Section 377 of the Indian Penal Code which was enacted during the British 

administration in India in 1860. As we know, section 377 criminalized homosexual acts, and 

although the provision, prima facie, appears to be neutral, it was argued to have a 

discriminatory effect on LGBT persons, particularly homosexual men. This was in retrospect 

 
10 Civil Appeal no. 10972 of 2013 
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to the judgement given by the Delhi High Court, where the court declared section 377 to be 

violative of the basic fundamental rights of the people.  

Ultimately, the court had overturned the ruling given by the Delhi High Court and reinstated 

section 377, criminalizing homosexual intercourse.  

The decision was appealed to the Supreme Court and attracted a large number of interveners. 

Interveners supporting the Appellants included organizations and individuals who have stated 

that they had an interest in protecting the moral, cultural and religious values of Indian society, 

while those on the side of the Respondents were composed of individuals and organizations 

arguing that Section 377 overall caused harm to the LGBTQ community. 

 

Obtaining their legal identity 

In 2017, angered by the judgement regarding the reinstatement of section 377, the court was 

moved pertaining the same matter yet again in the case of Justice K. S. Puttaswamy (Retd.) 

and Anr. vs Union Of India and Ors.11 The matter was regarding Right to Privacy of every 

individual which is guaranteed under the Basic structure of the Constitution, and within which, 

the sexual orientation of a person is well included. The Court did not agree with the judgement 

given in the case of Suresh Kumar Koushal v. Naz Foundation (2013) and concluded that there 

is no rationale behind the judgement, and given that the sexual orientation of a person relates 

to that person’s identity and dignity and offending the same is legally and morally wrong, the 

judgement given is incorrect. The court further held that consensual sexual activities between 

two adults of the same sex should not be regulated by a law as it violates their Fundamental 

Rights and a person’s choice of sexual accomplice is no business of the State to regulate on.  

Section 377 is brutalized to abuse the persons belonging to the gay community, and hence, the 

primary rights which are based within the basic structure of the constitution should be given 

priority. Just because the Law would affect a small population of people, does not mean we 

ought not to protect them.  

 

 
11 (2017) 10 SCC 1 
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The final strike which removed the inept Law under section 377 of Indian Penal Code, 1860, 

was given by the Supreme Court in the case of Navtej Singh Johar v. Union of India12, the 

case of 2018. 

 

The case was challenging the constitutionality of section 377, invoking their Right to Privacy 

and their right to be free from any sort of discrimination within the society, having the right to 

fight against the provisions of section 377. On September 6, 2018, the Court gave its final 

verdict, reversing their judgement given in 2013, stating that, “victimizing the homosexual 

community goes against the basic structure of the constitution and is ultimately a criminal act”, 

and further stated that the previous law was irrational and arbitrary in nature.  

 

CONCLUSION 
After years of fighting a tedious legal and social battle with the society not just in our country 

but every society around the world, the people belonging to the homosexual community are 

finally getting the recognition and rights they deserve. The previous centuries saw not only 

discrimination against them but their identities being criminalized. Even in today’s time and 

age when we are living well within a progressive stage of the 21st century, people are still 

judged, criticised and discriminated against, be it regarding one aspect or another. 

 

Now, with the change of times and with the coming of a new dawn, the world is evolving into 

a more accepting civilisation. People are coming forward with solutions to stigmatic situations 

of the society and moving forward with time, towards progress. Slowly, but surely, times are 

changing and humankind is evolving, moving towards a better era.  

__________________________________________ 

This case study is for information purpose only. Nothing contained herein shall be deemed or 

interpreted as providing legal or investment advice. 

 
12 (2018) 10 SCC 1 


