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A Constitutional Perspective of the Right to Water 

                                               By: Nikitha and Lucy Sara George 
 
 
 
ABSTRACT 

 Water is essential for human life. In spite of this self‐evident consideration, constantly 

repeated in official publications, international campaigns, and political mobilizations, in the 

last 20 years there has been a heated debate about whether water should be explicitly 

acknowledged as a human right, and if this recognition can really make a difference in policies 

and practice. Under International human rights laws, water is protected as human right. Water 

is the most basic element needed for sustaining a human life. Water should be treated as the 

basic fundamental right for it is a basic necessity of life.  

 

The paper mainly focuses on the constitutional approach to right to water. At the outset, this 

paper begins with why water is a necessary part of sustenance of life. It then focuses towards 

the constitutional framework in India to make this right one of the most basic liberties available 

to man. A detailed analysis of the various decisions to this effect is discussed here. The final 

part of the paper specifies the legislative action for making water a basic right. 
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INTRODUCTION 

 Water is one of the most significant substances on earth. All plants and animals must 

have water for survival. If there is no water there would be no life on earth. Water has many 

uses which is essential to deal with day to day activities. The basic reason is the body loses 

water through the activities such as breathing, sweating and most important digesting the food. 

That is why it is important to rehydrate by drinking liquid and eating food containing water. 

Everybody needs it to maintain the temperature of the body by using cells, organs and all tissues 

and proper maintenance of other functions of the body. The earth covered two thirds of its 

space with water but still people of various countries including India are facing water crisis in 

different parts. The government having different schemes and policies to provide water to their 

citizen for survival but there are reasons which shows that the people still facing some problem 

related to the water. 

 

The water supply and sanitation facility for each person must be continuous and sufficient for 

personal and domestic uses. These uses ordinarily include drinking, personal sanitation, 

washing of clothes, food preparation and personal and household hygiene. According to the 

World Health Organization (WHO), between 50 and 100 litres of water per person per day is 

needed to ensure that the most basic needs are met. Most of the people were categorized as 

lacking access to clean water use of at least 5 litres a day; about one tenth of the average amount 

used in rich countries to flush toilets daily1.   

 

On 28 July 2010, through Resolution 64/292, the United Nations General Assembly2 explicitly 

recognized the human right to water and sanitation and acknowledged that clean drinking water 

and sanitation are essential to the realisation of all human rights. The Resolution calls upon 

States and international organisations to provide financial resources, help capacity-building 

and technology transfer to help countries, in particular developing countries, to provide safe, 

clean, accessible and affordable drinking water and sanitation for all. The water supply for each 

person must be sufficient and continuous for personal and domestic uses. These uses ordinarily 

include drinking, personal sanitation, washing of clothes, food preparation, personal and 

household hygiene. According to the World Health Organization (WHO), between 50 and 100 

 
1 UNDP. Human Development Report 2006, Beyond Scarcity: Power, poverty and the global water crisis 2006 
2 Available at: https://www.un.org/waterforlifedecade/human_right_to_water.html 
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litres of water per person per day are needed to ensure that most basic needs are met and few 

health concerns arise3. 

1. Safe. The water required for each personal or domestic use must be safe, therefore free 

from microorganisms, chemical substances and radiological hazards that constitute a 

threat to a person's health. Measures of drinking-water safety are usually defined by 

national and/or local standards for drinking-water quality. The World Health 

Organization (WHO) Guidelines for drinking-water quality provide a basis for the 

development of national standards that, if properly implemented, will ensure the safety 

of drinking-water. 

2. Acceptable. Water should be of an acceptable colour, odour and taste for each personal 

or domestic use. All water facilities and services must be culturally appropriate and 

sensitive to gender, lifecycle and privacy requirements. 

3. Physically accessible. Right to accessibility requires that water should be physically, 

economically accessible. The accessibility of water should not be restrained due to age, 

gender, class, etc. of a person. Everyone has the right to a water and sanitation service 

that is physically accessible within, or in the immediate vicinity of the household, 

educational institution, workplace or health institution. According to WHO, the water 

source has to be within 1,000 metres of the home and collection time should not 

exceed 30 minutes4.  

4. Affordable. Water, and water facilities and services, must be affordable for all. The 

United Nations Development Programme (UNDP) suggests that water costs should not 

exceed 3 percent of household income. Philippe Cullet argues that water should not be 

interpreted as a need but as a universal entitlement. He argues against treating water as 

an economic good and suggests that the Indian government should not move away from 

their position of supplying water for free.5. 

 

JUDICIAL APPROACH TOWARDS EVOLUTION OF THE RIGHT 

 Right to Water in India is not expressly guaranteed either through the Constitution or 

any legislation. It is an implied right, asserted through a set of laws which confer a duty upon 

the state through its various agencies to prevent and control water pollution. Hence, the Right 

 
3 Available at: https://www.who.int/health-topics/#W 
4 Ibid 
5 Philippe Cullet, Right to Water in India- Plugging Conceptual and Practical Gaps, 17 The International 
Journal of Human Rights, 56, 65 
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to clean water is guaranteed under Article 216 of the Constitution of India and no one can be 

deprived of it. The same has been upheld by the courts which have widened the scope of Article 

21 by including the right in it. 

 

The rights Under Article 21 are a collection of different types of rights altogether which are 

derived from the Fundamental Rights of the Constitution. Customary right has been legitimized 

as a constitutionally guaranteed right through the new interpretation of Article 217. India is an 

example for other countries, where domestic courts derived Human Right to safe drinking 

water from other fundamental rights. The Supreme Court of India has developed a liberal 

interpretation of “Right to life” (Article 21 Constitution of 1950) to derive Right to water from 

it. The Supreme Court as well as several High Courts in States in India upheld the citizens’ 

right to have access to clean drinking water as a fundamental right under Article 21 of the 

Constitution of India. 

 

In A.P. Pollution Control Board II V. Prof. M.V. Nayudu8 The Indian Supreme court held 

that safe drinking water is the first importance in any country. The court referred to the 

participation of India in the UNO water conference and opined that, the “Right to access to 

safe drinking water is fundamental to life.” The court further held that under Article 21 there 

is a duty on the State to provide clean drinking water to its citizens. In Narmada Bachao 

Andolan Vs. Union of India9 the Supreme Court uphold the Union Government’s decision to 

construct over 3,000 dams on the river Narmada but considered the importance of Right to safe 

drinking water as well and held : 

“Water is the basic need for the survival of human beings and is part of the right to life and 

human right as enshrined in Article 21 of the Constitution of India and can be served only by 

providing a source of water where there is none.”  

 

The Supreme Court has repeatedly reaffirmed the connection between public access to natural 

resources which includes water, the right to a healthy environment and the right to life under 

 
6 “No person shall be deprived of his life or personal liberty except according to procedure established by law.” 
7 Briscoe, J., & Malik, R. P. S. (2006). India's water economy: Bracing for a turbulent future. New Delhi: The 
World Bank. 
8 A.P. Pollution Control Board II V. Prof. M.V. Nayudu  Appeal (civil) 373 of 1999 
9 Narmada Bachao Andolan vs. Union of India Writ Petition (civil)  328 of 2002 
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Article 21 of the Constitution while considering the right to water as implied in the recognition 

of the right to clean environment10.  

 

Various judicial pronouncements have recognized that water is a community source which is 

to be held by the state in public trust in recognition of its duty to respect the principle of 

intergenerational equity. The stakeholder consultative process is applicable to cases of wider 

ramification involving major issues including river cleaning and air pollution.11 

 

In the landmark case of M.C. Mehta vs. Kamal Nath12 Court held that our legal system is based 

on English common law and thus includes public trust doctrine as a part of jurisprudence. The 

state is the trustee of all natural resources which are by nature meant for public use and 

enjoyment. The state as a trustee is under a legal duty to protect all the resources. In the Vellore 

Citizen Welfare Forum vs. Union of India13, Supreme Court expressly held that the 

constitutional and statutory provisions protect a person’s right to fresh air, clean water and 

pollution free environment. The Court again reiterated that 'the right to access to clean drinking 

water is fundamental to life and it is a duty of the state under Article 21 to provide clean 

drinking water to its citizens.’ The Supreme Court also held that the precautionary principle is 

part of the environmental law of the country and shifted the burden of proof onto the developer 

or industrialist who is proposing to alter the status. They found it necessary to explain the 

meaning of the principles in more detail so that courts and tribunals or environmental 

authorities can properly apply the said principles in the matters which come from them. The 

court has also applied the ‘precautionary principle’ to prevent the potential pollution of 

drinking water sources consequent upon the setting up industries in their vicinity14.   

 

In 1984 in the case of Bandhua Mukti Morcha vs. Union of India15  the Supreme Court held 

that the entitlement of citizens to receive safe drinking water (potable water) is part of the right 

 
10 Dellapenna, J. W. (2001). The right to consume water under “pure” riparian rights. In R. Beck (Ed.), Waters 
and water rights ch. 7. Newark, NJ: LexisNexis. 
11 K.K. Singh v National Ganga River Basin Authority  M.A. NO. 403 OF 2014, 
See Also: 
Manoj Mishra v Union of India M.A. Nos. 967/2013 
Vardhaman Kaushik v Union of India and Sanjay Kulshrestha v Union of India M.A. No. 156 of 2016 
12 M.C. Mehta vs. Kamal Nath (1997)1 SCC 388 
13 Vellore Citizen Welfare Forum vs. Union of India AIR 1996 SC 2715 
14 A. P. Pollution Control Board v. Prof. M. V. Nayudu, JT 2000  (Suppl3) SC 322 
15 Bandhua Mukti Morcha vs. Union of India 984 SCR (2) 67 
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to life under Article 21. Further in Vishala Kochi Kudivella Samiti v State of Kerala,16 The 

court held that the government is bound to provide drinking water to the public and that it 

should be the foremost duty of the government. Some decisions have linked Article 47 of the 

Indian Constitution to right to water, as the State’s primary duty to improve public health.   

 

In the case of Subhas Kumar vs. State of Bihar17The Supreme Court asserted that the right to 

live is a fundamental right provided under Article 21 of Indian Constitution and it includes the 

right to clean water and pollution free air for enjoyment of life. If anything endangers or impairs 

that quality of life in derogation of laws, a citizen has the right to have recourse to Article 32 

of the Constitution for removing the pollution of water or air which may be detrimental to the 

quality of life. In famous judgment of Voice of India vs. Union of India18, Supreme Court 

further stated that even after 60 years of independence Indian legislature is still unable to 

provide clean water to the Indian citizen and therefore it needs special executive attention. 

 

LEGISLATIVE ENACTMENTS 

 The Environment (Protection) Act extends to water quality and the control of water 

pollution. Section 2(a) of the Act defines the environment to include water and the 

interrelationship which exists among and between water and human beings, other living 

creatures, plants, micro-organisms and property. The Act authorizes the Central Government 

to establish standards for the quality of the environment and for emissions of discharge of 

environmental pollutants from any source.  

 

Water (Prevention and Control of Pollution) Act, 1974 

This is one of the most important of the central laws concerning water resources. The idea 

behind the Water Act is to restore wholesomeness of water, and to ensure that domestic and 

industrial effluents are not charged into watercourses without adequate treatment. 

 

CONCLUSION 

 The inadequate (or denial of) access to water and sanitation to the poor in India has 

been going on for a long time even before the advent of economic reforms. This has been 

 
16 Vishala Kochi Kudivella Samiti v State of Kerala, 2006 (1) KLT 19 
17 Subhas Kumar vs. State of Bihar AIR 1991 SC 420 
18 Voice of India vs. Union of India W.P.(C) 8415/2009  
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happening despite the Supreme Court’s rulings time and again that access to clean drinking 

water is a fundamental right as part of the right to life in Article 21 of the Indian Constitution. 

Above elaboration makes it clear that the Indian Constitution has not been successful in 

recognizing the human right to safe drinking water because express provisions are lacking. 

Though various Acts and provisions have been passed in the past half century, still there is a 

conceptual gap and no express provisions have been explored so far as a legislative measure in 

India. The gap has been bridged by the judiciary with liberal interpretation of various 

provisions of Indian Constitution. This is the reason in Indian context the basic outline of right 

to water as a Human rights is not subject to much dispute. A mutual consensus was found while 

discussing the right to water as universal rights. The Court took lead role in this regard and on 

multiple occasions with the help of various provisions of the constitution of India discussed 

water as a Human rights and asserted this right as a part of right to life which is universal in 

nature. To give broader perspective and remind constitutional obligation duty to the state the 

court brought liberal jurisprudential aspects of rights by declaring state as a trustee of all natural 

resources and given some principles so that the state must oblige to fulfill the human aspiration 

and major needs like clean water. 

 

___________________________________________ 

This case study is for information purpose only. Nothing contained herein shall be deemed or 

interpreted as providing legal or investment advice. 


