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A CRITICAL ANALYSIS ON LEGALITY OF POLYGRAPHY TEST 

 

Abstract  

 In History, human beings have been interested in techniques and devices that can find 

lies out of truths. Most of the times, these methods involved interviews and interrogations to 

try and see through manipulation and disclose what a liar would not readily admit. Lie 

Detection tests is the modern scientific technologies are helpful in the interrogation, 

prominently Polygraph Test, which rely on the physiological and psychological variations and 

related responses i.e. Heart rate, Blood pressure, brain, sudation and skin conductivity and the 

variations during this process of conducting Polygraph test but investigators should be aware 

that the information they obtain due to the constant human changes.  

 

Discussion of Polygraph, its uses and technique and limitations which judicial system faces. 

Also Recommending the use of polygraph for the future course under the guidelines of National 

Human Rights Commission for the administration of Polygraph Test on an Accused’ in the 

modern era where Science can help Judiciary. 

 

Key Words: Lie Detector Technique, Polygraph Test, Indian Evidence Act, Human 

Rights, Science, Law. 

 

Polygraph Test 

 The Word Polygraph is derived from the Greek word "Polygraphos" which means 

"much writing." Hence the Polygraph's etymology came from the writing of poly "Much" and 

"Graphos." The polygraph or lie detector is mostly used in law enforcement agencies and police 

investigations to examine suspects' deceptive reactions. Polygraph/lie detector is a procedure 

to assess the psychological status of human body, ie. Blood pressure, brain, sudation and skin 

conductivity. The higher the blood pressure, the faster the breath and the amount of sweat, the 

more likely the person being tested is to be nervous and perhaps tell a lie. 

 

History 

 The first use of the scientific instrument to measure the psychological response was in 

1895 when Dr. Cesare Lombroso, Criminologist, modified an existing instrument and called it 

Hydrospygmograph and used it to measure psychological changes in the blood pressure and 

pulse of a suspect questioned by police. A similar device was used by Dr. William Moulton 
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Marston, psychologist, during First World War, in espionage cases, which proved to be 

antecedent in criminal cases. In 1920, John Larson, a police officer in Berkeley, California, 

Developed a device capable of measuring respiration and blood pressure. His device was called 

the "cardio-pneumopsychograph", Larson thought his invention could help a suspect tell the 

truth. Scientists have worked during this time to refining Larson 's invention. In the 1930s, 

Leonarde Keeler who had worked as an apprentice with Larson began developing more 

sensitive polygraph machines. In 1939, Leonarde Keeler patented the modern polygraph 

prototype-THE KEELAR POLYGRAPH. Today, Leonardo Keelar is known as the father of 

the Polygraph. 

 

Prominent Role in Criminal Investigation 

 In most of countries, Polygraph is using as an investigating tool for criminal or suspects 

in legal cases. Though it is really necessary that the investigator who is executing this test on 

criminal or suspect has a proper knowledge of the case and related questions. FIR, Medical 

Reports and other facts related of the case has to be required to the Investigators. 

 

During the polygraph examination, several instruments such as cardiographs, pnemographs, 

cardio- cuffs and electrodes., are attached to the suspect for assessing and recording the 

physiological and psychological variations. Today the majority of examiners use computerised 

recording systems. The rate and depth of respiration is measured through pneumography 

wrapped around the chest of the suspect. A blood pressure cuffs are used to assess 

cardiovascular activity. Skin conductivity is measured by electrodes which are attached to the 

fingertips of the suspect. 

 

Technique Involve in Polygraph Test 

 Several questioning techniques are commonly used in polygraph tests. The most widely 

used three polygraph examination techniques: 

1. The Relevant- Irrelevant (R-I) technique 

 

2. The Control Question (CQ) technique 

 

3. Directed Lie- Control (DLC) technique 

 

The most considerable part of polygraph test is the pre-test. In maximum cases, the suspect is 

anxious, angry, hysterical, frightened and suspicious. The aim of the pre-test is to gather 

enough information to prepare the questions for the polygraph test.  
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When pre-test starts, the investigators tries to communicate with the suspect and try to the 

examiner collects information which is related to past and present of the suspect. Because it is 

important for the investigators to know the suspect and understand his thought process. Apart 

from that, the test is not taken until a person is volunteer is present for the test. The volunteer 

should sign the forms of voluntary before the per-test starts. In case, a person uses alcoholic 

drinks, drugs or prescribed medicines, or not ready for testing physically, the volunteer will be 

refused for testing. 

 

On the contrary, the suspect should know the concept of polygraph test. It is the prime 

responsibility of the investigators that the suspect must have to be well information about what 

he/she is going to experience and how physiological responses show truths and lies.  Also, the 

investigators know when psychological changes occur and correspondingly the polygraph 

records those changes. This process is more sort of an interview process and it’s not like an 

interrogation. 

 

The Control Question Technique is most commonly used procedure by CBI. The test consists 

of control questions and relevant questions. The Control Questions are irrelevant to the facts 

being investigated but they are intended to provoke distinct physiological responses, as well as 

false denials. There responses are compared with the responses triggered by the "relevant" 

questions with those of "control" questions. The control questions are designed to control for 

the effect of the generally threatening nature of relevant questions. Control questions concern 

misdeeds that are similar to those being investigated, but refer to the subject's past. 

 

An innocent person will have no trouble in truthfully answering the relevant questions but will 

have trouble in giving false answers to control questions. This is because control questions are 

designed to trigger a suspect's concern about their veracity related to past, while relevant 

questions ask about a crime which they know they did not commit. A pattern of greater 

physiological response to relevant questions than to control questions leads to a diagnosis of 

"deception." Greater response to control questions leads to a judgment of non-deception. If in 

case, there is no difference is found between relevant and control questions, the status of test 

result is considered Ambiguous. 

 

The legal status of Polygraph tests is highly contentious and this test is not accepted as a sole 

evidence in court. There is no provision in the Criminal Procedure Code and Constitution to 

accept the results of polygraph test. But still, investigating team have been using it as a way 

out to conclude the case. In addition, polygraph test litigation has also involved situations 

where suspects and defendants have sought reliance on them in criminal cases to prove their 

innocence. It is also conceivable that witnesses may be compelled to undergo polygraph tests 

to test their testimonial credibility or question their mental capacity or even attack their 

character. Another controversial use of the polygraph test was to test the veracity of their 

allegations on victims of sexual offences. Although several U.S. states have enacted provisions 

http://www.lawpublicus.com/


www.Lawpublicus.com  Volume 1 Issue 1 

 

Page 10 of 19 

to ban this use, the text of the Laboratory Procedure Manual for Polygraph Examination 

indicates that this is an acceptable use.” 

 

Polygraph can be used for different purposes during the investigation of various crimes and 

different theory and research is applicable in every investigation, here the confusion and doubts 

regarding Polygraph test accuracy arises, which has two categories: (1) False Positive, (2) False 

Negative. The ‘False Positive’ happens when the suspect seems unscrupulous, even when he 

has answered truthfully. On the contrary, the ‘False Negative’ occurs when unscrupulous 

responses seem to be truthful. The questions are based on Incidents happened in and around 

the specific case and for that it is very important that the investigators have to prepare the 

questionnaire thoroughly.   

 

Polygraph Test Procedure 

A Polygraph test conduct in three stages: - 

(1)  Pre- Test Phase: 

 

(2)  In-Test Phase: 

 

(3)  Post- Test Phase. 

 

 

1. PRE- TEST PHASE, also known as Information Collection: - 

 

During the Pre- Test Phase, the Investigator shall:- 

 

a. Inform the Suspect that his/her statement will be recorded though audio and video 

during the whole polygraph test 

 

b. Whole paper work shall be completed before the test by the investigator. 

 

c. Make suspect understand about the important of the polygraph test and its statement in 

the concerned matter. 

 

d. All the queries/questions shall be answered by the investigator to clear the doubts of 

the suspect. 

 

e. Help to make understand about him/her right, as mentioned in Constitution. 

 

f. Will advise of the voluntary action of submitting the polygraph test in the concerned 

matter. 
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g. Information about all the instruments to be used in executing the polygraph test shall 

be provided to the suspect before starting the test. 

 

h. The suspect shall be examined physically and mentally by the medical practitioner to 

check he/ she is fit to undergo the test. 

 

i. Examine the medical history of the suspect before the conclusion if he/she is fit in for 

the test. 

 

j. Collect a version of the facts relating to the specific question under investigation from 

the suspect. 

 

k. Articulate and review all the questions that will be asked during polygraph test. 

 

 

2. In- Test Phase, which also known as Chart Collection 

 

 In- Test phase is the second stage when the polygraph test executes. Just before the 

beginning of the test, the blood pressure cuff will be inflated to a pressure of 60 mmHg. 

The investigator will ask the questions to the suspect, which were articulated and reviewed 

during the first phase of the test. The investigator can ask questions for minimum three 

times. As the suspect responds to the questions, the polygraph instrument continuously 

collects, measures, and records his or her physiological data. The investigator has to make 

sure that there will be two minutes of gap in every question. 

 

3. POST-TEST PHASE, known as Data Analysis 

 

 In this phase, the investigator will examine and assess the physiological data through 

Numerical Qualification System and provide results, which indicate Deception,  No 

Deception or Inconclusive. 

 

If the test Indicates: 

• Deception- The Suspect is not telling the truth 

 

• No Deception- The suspect is telling the truth 

 

• Inconclusive- the examination of the physiological data is Inconclusive.  

 

 The investigator discuss the result of the polygraph test, which is in the form of chart, 

with the suspect.  If the physiological data recorded on the charts of the polygraph shows the 

suspect's reactions to one or more of the questions asked during the polygraph test, the court 

of law gives the opportunity to the suspect to explain these reactions. 
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Evidentiary Status of Polygraph 

According to Section 3 of Indian Evidence Act 1872– 

Evidence Means and includes: 

1. All statements which the court permits or require to be made before it by witnesses, in 

relation of matters of fact under inquiry, such statements are called Oral Evidence. 

 

2. All documents including electronic records for the inspection of the court, such 

documents are called documentary evidence. 

 

According to the above-mentioned definition of Evidence, the answers recorded during 

Polygraph test, cannot accepted as evidence as they do not meet the requirements, factors and 

legal provisions. The reported statement of the individual being screened by Lie Detector 

surpassed the Principle and rule of will, since they are either registered in the state of Semi-

consciousness or insights are obtained by science Equipment and methodologies which 

scientists challenge for reliability themselves. 

 

The main legal provisions which governs the expert evidence (Polygraph test), are in Indian 

Constitution, Code of Criminal Procedure, Indian Evidence Act. There are various provisions 

related to protection of life, liberty and freedom of the suspect in Constitution of India.  

According to Article 20(3) “No person charged with an offence shall be permitted to be a 

witness against himself. It is a defence against such force which results in giving evidence 

against the suspect himself. Only An accused can avail the protection, under this article, who 

is compelled to be a witness and give statement against himself. Every civilised society assures 

their citizen undergo the Right against Self- Incrimination in fair trial of a criminal case. 

 

In the case of Selvi v. State of Karnataka1, the one of the issue was about the relevancy of the 

Polygraph test without the consent of suspect or accused. The court held that Polygraph test 

should not be conducted on the suspect or accused person without taking his/her consent. If 

such test is conducted without taking his or her consent, it would be a clear violation of Article 

20(3) of Indian Constitution. 

 

According to Section 24 of Indian Evidence Act, any confession, during criminal proceedings, 

made by a suspect in effect of threat, promise or inducement is irrelevant. The submissions 

made by accused or suspect during his appearance in court can be more reasonable and the 

nature of proceeding will not be tempered. Under section 25, No confession made to a police 

officer, shall be proved as against the suspect of any offence. 

 

 
1Selvi&Ors vs State Of Karnataka &Anr on 5 May, 2010 
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According to Section 26 of Indian Evidence Act, in the absence of Magistrate, no confession 

made by Suspect or accused during police custody is relevant. None of the confessions shall 

be proved against the Accused/ suspect. 

 

However, the contents of section 27 of Evidence Act, which includes the “theory of Subsequent 

facts” can directly lead to the subsequent discovery of the relevant facts of the custodial 

statements more than their independent means. The statement made in custody are admissible 

to the extent that they can be proved as the subsequent discovery of facts. Therefore, there 

statements become the links in finding the evidences, which helps in accessing the matter 

clearly. 

 

This clause makes the derivative use of custodial Statements in the context of ordinary events. 

There is absolutely no presumption under Indian constitution that any suspect or accused shall 

make statements under pressure or threat. If any suspect or accuse provide any information 

under pressure during police custody that will be prove as offence of Article 20(3). 

 

The relationship between Article 20(3) of Indian Constitution and Section 27 of Indian 

Evidence Act will be clear in the matter State of Bombay vs Kathi Kalu Oghad2, that the 

statements provided by the accused, to the discovery of facts, may or may not be claim to be 

rendered incriminatory has been proved admissible as evidence under that section. There is no 

offence if the statement given by the person, is not incriminatory, it become an offence when 

the statement is incriminatory by the accused. If self- incriminatory statements given by the 

suspect or accused, has given without any threat or pressure, then only it can be permissible in 

the court of law, which will not an offence of section 20(3) in the court of law. 

 

Now the question is if the statement obtained by the suspect or accused through polygraph test 

has testimonial status in the court of law. The conclusion taken out from the physiological 

responses of the suspect but not from the verbal interactions. The suspect or accused requires 

to response ‘Yes’ or ‘No’ which is based on variations of various   Physiological elements. Its 

been held by Court of law that the result of polygraph test does not acquire the amount to 

testimony, thus lying outside the scope of Article 20(3). To analyse this status, we need to look 

at the lineation of ‘testimonial compulsion.' 

 

The question of what constitutes ‘testimonial compulsion’ for the purpose of Article 20(3) was 

addressed in M.P.Sharma’s3 case. The search warrant issued by under section 96 of the whilom 

Code of Criminal Procedure 1898. The Court found that its amounted to a violation of Article 

20(3) even if the issuance of search warrants in the course of an investigation after claims of 

 
2State of Bombay vs Kathi Kalu Oghad, 1961 AIR 1808, 1962 SCR (3) 10 

3M. P. Sharma And Others vs Satish Chandra, 1954 AIR 300, 1954 SCR 1077 
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misappropriation and embezzlement into company’s affairs. The court authorised investigating 

officers to search the whole premises and seize the related documents, which are maintained 

by the company. The court held that using the ‘To be a witness’ under Article 20(3) is not 

merely by giving oral evidence but also producing related documents, intelligent gestures and 

other modes. 

 

Now the question is whether results obtained through polygraph test should be treated as 

testimonial responses. The court does not accept oral evidence during the phase of 

investigation, and parties are obliged to produce documentary evidences, as order by the judge. 

The oral or written testimony is compulsory to identify the identification of documents which 

are in the possession of investigative officers. The results obtained from polygraph test are not 

oral or written statements. But the conclusions which are on basis of evidence and reasonings 

are instead taken from the measurement of recorded physiological responses during such tests. 

It can be asserted that the polygraph test results should not be treated as testimony because this 

test does not involve Positive Volitional Act.  Though it does not presuppose that polygraph 

result should be compared to physical evidence and as a result excluded from protection scope 

of Article 20(3). 

 

Though in Sharda vs Dharampal4, the court has observed that the decision didn’t reside on the 

distinguish between the tests which are based on testimonial responses and on the analysis of 

physiological characteristics. The court did not differentiate between testimonial acts and 

physical evidences, because clause 3 of Article 20 is not applicable in the civil proceedings. 

 

Here we need to understand if the act is forcible to the individual in any of the techniques which 

consists of ‘inhuman or degrading practice’. This inquiry would take into account those 

techniques are appropriate in all situations including those in which an individual might not be 

prosecuted afterwards but might face repercussions non-penal practice. Though the 

Constitution of India does not enumerate the defence expressly against 'cruel, inhuman or 

degrading punishment or treatment, in the same way as Eighth Amendment of the U.S. 

Constitution has discussed the aspect in several cases. Though ‘Right against cruel, inhuman 

or degrading punishment’ cannot be adduce in outrightly but the provision under Article 21 of 

Indian constitution can be invoked to protect the rectitude and morality of the prisoner as well 

as suspect or accused under custodial interrogations.  

 

 

 

 
4Sharda vs Dharampal, AIR 2003 SC 3450 
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The Universal Declaration of Human Rights [GA Res. 217 A (III) of December 10 1948], 

Article 55 states that: 

“No one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment.” 

 

Article 7 of the International Covenant on Civil and Political Rights (ICCPR) [GA Res. 

2200A (XXI)6, entered into force March 23, 1976] also touches on the same aspect. It states as 

follows: 

“…No one shall be subjected to torture or to cruel, inhuman or degrading 

treatment or punishment. In particular, no one shall be subjected without his 

free consent to medical or scientific experimentation.” 

 

The Body of Principles for the Protection7of all persons under all form of Detention or 

Imprisonment [GA Res. 43/173, 76th plenary meeting, 9th December 1988] which have been 

adopted by the United Nations General Assembly. Principles 1, 6 and 21 states as follows: 

 

Principle 1 - All individuals detained or imprisoned in either form Is to be treated in a humane 

and respectful way. 

 

Principle 6 - Under either circumstance, no person under any form of detention or 

imprisonment shall be entitled for torture, inhuman or degrading treatment. No circumstances 

shall be invoked as a justification for inhuman, undignified or degrading treatment towards any 

individual. 

 

Principle 21 - (1) It shall be forbidden to take undue advantage of the situation of an arrested 

or imprisoned citizen intention to force him to confess, to incriminate If not, or to testify against 

some other person. 

(2) No detained person while being interrogated shall be entitled for violence, threat or modes 

of interrogation which effect his capacity of decision or judgment. 

 

 
5https://www.un.org/en/universal-declaration-human-rights/ 

6https://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx 

7https://www.un.org/ruleoflaw/blog/document/body-of-principles-for-the-protection-of-all-persons-under-any-

form-of-detention-or-imprisonment/ 
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It’s been asserted that polygraph test does not involve any physical pain, though some physical 

force or thread may b used to compel the suspect or accused to undergo the test. Though, the 

administration of Polygraph technique can involve Mental Pain or sufferings. 

 

In case of Polygraph test, the suspect remains conscious during the test, but does not know the 

repercussions of the tests. However, when he / she eventually becomes aware of the contents 

of the revelations, they could prove to be incriminatory or be in the form of evidence that can 

be used to convict other people. The realisation of these repercussions indeed causes the mental 

pain or suffering for the person who undergo the test. The test results could also support the 

theories or 

suspicions of the investigators in the case and also confirm doubts over the involvement about 

the person in a criminal act. Such confirmation can lead to physical abuse for a person in 

custody. 

 

Guidelines by National Rights Commission 

 As mentioned in Guidelines relating to administration of Polygraph Test or Lie Detector 

Test on an accused by The National Rights Commission8, its stated as: 

The lie detector test is far too risky to accept Statement that Lie Detector Authority Originates 

from the general power to ask and answer Questions, or statements. However, we have to 

commence on the assumption towards the rights of the individual during the test, not to 

empower the police. With the regard of the nature of this test, it is necessary to call it illegal 

unless it is voluntarily not taken under consensual circumstances. There is a difference between 

a person who wish to take lie detector test willingly to clear his/ her name or when a person 

told by the police to take detector test. The situation would be worst where police say, ‘once 

you will take lie detector, only then we will let you go’.  There is possibility that when an 

individual undergoes the test willingly, the testimony cannot be characterised as permissive. 

During the interrogation, the investigator asks questions one by one and its suspect or accused 

choice to remain silent or to answer each of these questions. During this whole exercise, the 

verbal responses by the suspect or accused can be describe voluntary in nature. Though, the 

suspect or accused does not have choice to practice such exercise during conducting the 

polygraph test. Once the consent given, the suspect or accused does not prognosticate the 

questions that will be asked during interrogation. The results obtained from physiological 

response, hence the suspect or accused cannot choose to remain silent or communicating the 

personal knowledge.  It is stated that administration of some amount of pain and suffering is 

permitted in medical field then it should also be permitted during the investigation of the 

criminal case. Here the Indian constitution steps in. the infliction of some amount of pain and 

suffering are compulsory in various offences in form of punishments, it does not imply that 

this pain has to extended to the suspect or accused to be questioned during investigation.  the 

 
8https://nhrc.nic.in/press-release/guidelines-administration-lie-detector-test 
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constant criticism of which this test has faced that the physiological response are triggered by 

feeling of anxiety and fear which can be misled as triggered by pretence. 

 

Observations by Hon’ble Supreme Court of India 

 The Hon’ble Supreme Court of India in Selvi vs State of Karnataka observes that the 

compulsory administration violates the right against self- incrimination in polygraph test. This 

Court has stated that the scope of protective scope in Article 20(3) in criminal proceedings 

applies to the investigation level. Any information obtained during the polygraph test cannot 

be treated as evidence through the use of threat or pressure or compulsion. The results obtained 

from impugned test cannot categorised as material evidence. The Court observed that the 

compulsory administration of this technique is an intrusion into mental privacy. It would refer 

to 'cruel, inhuman or degrading treatment, concern with the concept of international human 

rights norms. Even if suspect or accused gives their consent to undergo polygraph, the court 

observes that the results obtained from this test cannot admitted as evidence as the suspect or 

accused shall not control over the responses during the test. However, according to Section 27 

of the Evidence Act 1872, any information which is discovered with the help of administered 

test result can be admitted. The ‘Guidelines for the Administration of Polygraph Test on an 

Accused’ in 2000, published by the National Human Rights Commission (NHRC), should be 

strictly adopted for the safety during the conducting of test. 

 

Guidelines Provided by NHRC for Conducting Polygraph Test 9 

(1) Lie Detector Tests should not be administered until the consent of the accused. Its 

accused’s choice if he/ she wish to avail the test. 

 

(2)  If the accused agrees for a Lie Detector Test, he should be given access to a lawyer 

and both lawyer and police should be explained to him/her about the emotional 

consequences of this test. 

 

(3) The consent should be recorded before a Judicial Magistrate. 

 

(4) The lawyer should be there to represent the suspect or accused, during the hearing 

before the Magistrate.  

 

(5) The suspect or accused should also be aware clearly the declaration made shall not be 

confessional statement to the Magistrate but will have the status of statement made to 

the police. 

 

(6) The factors in regard to the detention i.e. hours of detention, nature of interrogation etc, 

shall be consider by the Magistrate. 

 
9https://nhrc.nic.in/press-release/guidelines-administration-lie-detector-test 
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(7) Polygraph or Lie Detector Test shall be executed by an independent agency in the 

presence of the lawyer. 

 

(8) The suspect or accused medical or interrogation has to be taken on records for further 

course. 

 

 

Conclusion 

 

 Polygraph or Lie Detector Test has faced a number of criticisms. The manner 

in which the criminals these days use science and technology to perpetrate crime, their 

illegal conduct with complete impunity forced to reconsider Law enforcement agency 

seeking the support of the scientific community to help the Police, judges and tribunals. 

The environment, in which we are living these days, has been accelerated the crime by 

each passing day, and the law structure has designed about a 100 years ago, which is 

insufficient in the era of science and excess of crimes.  It is very important to ensure 

that no innocent should be punished as well as guilty shall not escapes. Polygraph test 

plays an indispensable role in modern era of Crime and Justice. Though, Technique like 

Polygraph test is undoubtedly violence of Article 20(3) and has capacity to intrude into 

mental privacy and cause psychological and phycological sufferings. The human life 

can’t be put on stake mere noticing few variations in his/her behaviour during the 

execution of test, hence this technique is not admissible in our judicial system. But 

looking into the modern era where science is progressing and can help actively in 

various aspects of criminology, prominently, in detecting the crime and punish the 

criminal, its time when more advance techniques shall be introduced and can be 

admissible in the court of law. Today when criminals are using scientific techniques to 

expand the crime around each part of world, it’s necessary to induce our Judicial system 

with modern scientific techniques in different modes of criminal investigation to 

minimise the crime and penalize the criminal.  
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